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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  653 

[Docket  No.  68-F] 

RIN  2132-AA33 

Control  of  Drug  Use  in  Mass 
Transportation  Operations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
action:  Final  Rule. 

summary:  This  final  rule  sets  forth 
regulations  to  require  recipients  of 
Federal  financial  assistance  from 
UMTA,  and  operators  for  such 
recipients,  to  have  an  anti-drug  program 
for  employees  who  perform  sensitive 
safety  functions.  The  required  anti-drug 
program  would  include  testing  an 
employee  for  drugs  prior  to  employment, 
after  an  accident,  when  there  is 
reasonable  cause,  randomly,  and  before 
returning  to  duty  to  perform  sensitive 
safety  functions  after  a  positive  drug 
test.  This  rule  is  necessary  to  prohibit  an 
employee  from  performing  sensitive 
safety  functions  while  the  employee  has 
a  prohibited  drug  or  the  metabolites  of  a 
prohibited  drug  in  his  or  her  system. 

This  rule  is  intended  to  ensure  a  drug- 
free  transit  workforce  and  to  eliminate 
drug  use  and  abuse  in  the  public  transit 
industry. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  December  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Duff,  Assistant  Chief  Counsel  for 
Legislation  and  Regulations,  Office  of 
the  Chief  Coimsel,  (202)  366-4011;  or 
Franz  Gimmler,  Deputy  Associate 
Administrator  for  Safety,  Office  of 
Technical  Assistance  and  Safety,  (202) 
366-2896:  Urban  Mass  Transportation 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  Because 
of  the  length  of  this  preamble,  the 
following  outline  of  the  regulation’s 
introductory  material  is  provided. 

1.  Discussion 

A.  Background 

B.  Existing  Programs 

C.  Summary  of  Final  Rule 

D.  General  Overview  of  Comments 

E.  Issues  Raised  in  Comments 

1.  Pre-employment  testing 

2.  Post-accident  testing 

3.  Testing  based  on  reasonable  cause 
testing 

4.  Random  testing 

5.  Return  to  duty  testing 

6.  Rehabilitation 

7.  Education  and  training  programs 

8.  DHHS  Guidelines 


9.  Medical  Review  Officer 

10.  Confidentiality 

11.  Recordkeeping  and  reporting 

12.  Small  operators 

13.  Covered  employees 

14.  Private  operators 

15.  Alcohol 

16.  Period  for  implementation 

F.  Legal  Concerns  Raised  in  Comments 

1.  Constitutionality 

2.  Statutory  basis  for  the  rule 

3.  Preemption  of  state  and  local  law 

4.  Efiect  on  other  federal  regulations 

G.  Section  by  Section  Analysis 

H.  Availability  of  Final  Rule 

n.  Economic  Analysis 

A.  Summary 

B.  Costs 

C.  Benefits 

III.  Regulatory  Impacts 

A.  Departmental  Significance 

B.  Executive  Order  12291 

C.  Executive  Order  12612 — Federalism 

Assessment 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

IV.  List  of  Subjects  in  49  CFR  Part  653 

V.  New  49  CFR  Part  653 

I.  Discussion 
A.  Background 

On  July  8, 1988,  the  Urban  Mass 
Transportation  Administration  (UMTA) 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (53  FTl  25910) 
entitled  “Control  of  Drug  Use  in  Mass 
Transportation  Operations.”  The  NPRM 
invited  comment  from  the  public  on  the 
proposed  regulation  which  would 
require  recipients  of  Federal  transit 
funding  to  have  a  comprehensive  anti¬ 
drug  program.  UMTA  provided  a  60  day 
comment  period  and  received  over  170 
comments  on  the  regulation  proposed  in 
the  NPRM. 

In  addition  to  receiving  written 
comments  on  the  regulation  proposed  in 
the  NPRM,  UMTA  held  four  public 
hearings  across  the  country.  These 
hearings  were  held  on  July  22, 1988,  in 
Washington,  DC,  on  July  25, 1988,  in 
New  York  City,  on  August  1, 1988,  in 
Chicago,  Illinois,  and  on  August  31, 1988, 
in  Los  Angeles,  California.  Each  hearing 
was  recorded  by  a  court  reporter  and 
the  transcript  of  each  hearing  and  any 
statements  or  other  material  submitted 
to  the  hearing  officer  during  the  hearing 
is  in  the  public  docket  to  this  rule. 
Statements  made  and  any  material 
submitted  at  the  hearings  were 
considered  in  developing  this  final  rule. 

B.  Existing  Programs 

In  the  NPRM  for  this  rulemaking, 
UMTA  noted,  at  some  length,  a  number 
of  statistics  regarding  drug  use  in 
America,  the  effect  of  drug  use  on 


individuals  and  on  safety,  scientific  data 
and  epidemiological  studies  regarding 
drug  use,  and  the  perceived  dangers  of 
drugs  in  transportation  generally  and 
transit  in  particular.  UMTA  will  not 
repeat  that  information  in  this  text,  but 
rather  notes  that  nothing  was  submitted 
in  the  docket  to  refute  that  information, 
and  UMTA  incorporates  that 
background  information  into  this 
document  by  reference. 

In  light  of  that  background 
information,  it  is  the  goal  of  the 
Secretary  of  Transportation  to  achieve  a 
drug-free  transportation  workforce.  In 
order  to  ensure  that  transit  safety  is  not 
compromised  by  a  failure  to  detect  drug 
user  in  the  transit  industry,  UMTA 
believes  that  it  is  appropriate  and 
necessary  to  establish  a  comprehensive 
anti-drug  program  at  this  time.  UMTA’s 
commitment  to  a  drug-free  workforce 
also  applies  to  its  own  employees.  In 
June  of  1987,  the  Secretary  of 
Transportation  implemented  the 
Department  of  Transportation’s  anti¬ 
drug  program  and  in  September  of  1987, 
the  Department  began  drug  testing  of 
employees  performing  sensitive  safety 
or  security-related  functions. 

UMTA  is  aware  that  a  growing 
number  of  operators  in  the  transit 
industry  also  are  attempting  to  achieve 
a  drug-free  workforce  and  that  the  idea 
of  a  comprehensive  anti-drug  program  is 
not  a  novel  concept  in  the  transit 
industry.  As  part  of  their  comments  to 
the  NPRM,  many  transit  operators  noted 
that  they  have  already  implemented 
drug  testing  and  employee  assistance 
programs.  For  example,  the  Chicago 
Transit  Authority  (CTA)  has  had  a 
comprehensive  anti-drug  program  since 
1976,  and  an  employee  assistance 
program  in  place  since  1974.  CTA 
employees  are  given  annual  physical 
exams  to  check  their  fitness  for  duty, 
including  drug  testing.  The  current  drug 
testing  and  rehabilitation  program  at 
CTA  is  a  cooperative  effort  between 
CTA  management  and  unions.  The 
guidelines  and  procedures  for  drug 
control  are  part  of  a  union  contract  and 
apply  to  all  CTA  employees.  CTA 
considers  its  standards  for  testing  and 
rehabilitation  to  be  among  the  highest  in 
the  transit  industry. 

The  York  Area  'Transportation 
Authority  (YATA)  is  another  transit 
agency  with  a  well  established  drug 
testing  program,  involving  pre¬ 
employment  testing,  annual  screening, 
and  reasonable  cause  testing.  Although 
YATA  is  a  small  transit  agency,  it  has 
effectively  administered  both  a  drug 
testing  and  an  employee  assistance 
program  for  several  years.  YATA’s  drug 
testing  procedures  are  governed  by 
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labor  agreements  and  the  employee 
assistance  program  is  operated  through 
a  local  contractor.  Currently,  YATA 
does  not  randomly  test,  but  is 
considering  the  feasibility  of  instituting 
such  a  procedure. 

The  Minneapolis-St.  Paul 
Metropolitan  Transit  Conunission 
(MTC)  shares  UMTA’s  concern  about 
drug  abuse  in  the  mass  transit  industry. 
The  MTC  implemented  an  alcohol  and 
substance  abuse  policy  on  March  5, 

1987,  and  it  includes  one  of  the  most 
comprehensive  drug  and  alcohol  testing 
policies  in  the  transit  industry.  All  MTC 
employees  and  job  applicants  are 
subject  to  drug  testing  under  this  policy. 
Specifically,  MTC’s  policy  prohibits  the 
use,  sale  or  possession  of  drugs  or 
alcohol  during  work  hours  or  on  MTC 
property.  Employees  violating  this 
policy  are  subject  to  disciplinary  action 
up  to  and  including  discharge.  The 
policy  provides  for  pre-employment  drug 
testing  and  testing  for  probable  cause. 
State  law  requires  post-incident  testing 
when  a  fatality  has  occurred. 
Additionally,  MTC’s  employee 
assistance  program  includes 
rehabilitation  for  Hrst  time  offenders. 
Although  MFC's  alcohol  and  substance 
abuse  policy  does  not  provide  for  the 
random  testing  of  MTC  employees,  it  is 
permissible  to  do  random  testing  of 
safety  sensitive  employees  under  State 
law. 

The  Washington  Metropolitan  Area 
Transit  Authority  (WMATA)  efforts  to 
provide  a  drug  free  work  place  include 
an  extensive  Substance  Abuse  Policy 
and  Employee  Assistance  Program 
dating  back  to  1984.  WMATA’s  drug 
prevention  strategies  consist  of 
education,  awareness,  drug  testing,  and 
rehabilitation.  The  drug  testing  rules 
apply  to  all  WMATA  employees.  Pre¬ 
employment  drug  tests  are  given  to 
applicants  for  bus  operators  and  transit 
police,  while  post-incident  testing  is 
heavily  oriented  towards  incidents 
involving  vehicles.  WMATA  is 
conducting  reasonable  cause  drug 
testing.  The  established  employee 
assistance  program  works  to  identify 
troubled  employees  and  assist  them  in 
seeking  rehabilitation. 

The  American  Public  Transportation 
Association  (APTA)  shares  the  opinion 
of  UMTA  that  drug  abuse  has  become  a 
major  social  problem  and  supports  the 
Department  of  Transportation’s  goal  of 
providing  a  drug  free  transportation 
environment.  According  to  a  survey 
conducted  by  APTA  in  1986,  of  member 
transit  systems,  more  than  75  percent  of 
those  responding  had  written  rules  and 
policies  addressing  drug  and  alcohol 
abuse  by  employees.  Specifically,  60 


percent  of  the  transit  systems  (large  bus 
and  rail  systems)  responding,  had 
employee  assistance  programs  in 
operation  that  they  feel  are  working 
effectively.  These  programs  have  the 
strong  support  of  labor  and 
management,  as  well  as  the 
communities  in  which  these  transit 
systems  operate. 

UMTA’s  conclusion  that  it  is  justiHed 
in  requiring  all  Federally  assisted  public 
transit  operations  to  implement  a 
comprehensive  anti-drug  program  to 
ensure  the  safety  of  the  transit  riding 
public  follows  from  the  growing  problem 
of  drugs  in  society  and  the  transit 
industry’s  own  recognition  of  a  problem 
and  its  attempts  to  address  the  problem. 

C.  Summary  of  Final  Rule 

This  final  rule  requires  UMTA 
recipients,  as  a  condition  to  their  recipt 
of  Federal  funds,  to  have  an  anti-drug 
program  that  meets  certain  requirements 
for  sensitive  safety  employees.  An  anti¬ 
drug  program  must  provide  for  the 
following  kinds  of  drug  testing:  pre¬ 
employment,  reasonable  cause,  post¬ 
accident,  return  to  duty,  and  random.  All 
drug  testing  must  be  done  in  accordance 
with  the  Department  of  Transportation’s 
regulations  at  49  CFR  Part  40,  by  a 
laboratory  site  certified  to  do  drag 
testing  for  Federal  agencies  by  the 
Department  of  Health  and  Human 
Services.  Additionally,  an  anti-drug 
program  must  have  an  employee 
education  and  training  program  which 
provides  information  about  the  effects  of 
drug  use  and  the  detection  of  drag  use. 
The  final  rule  does  not  require  any 
rehabilitation,  though  UMTA  strongly 
encourages  recipients  to  provide  it. 

UMTA  is  preparing  detailed 
implementation  guidelines  to  assist 
recipients  and  their  operators  in 
carrying  out  this  final  rule.  The 
implementation  guidelines  will  include 
references  to  resources  available  to 
recipients  regarding  employee 
assistance  programs,  including 
rehabilitation. 

This  final  rale  applies  to  recipients  of 
Federal  financial  assistance  from  UMTA 
under  section  3, 9,  and  18  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  and  to  recipients  of  interstate 
transfer  transit  funds  under  23  U.S.C. 
103(e)(4).  Any  such  recipient  also  must 
apply  the  relation  to  any  public  or 
private  operator  providing  mass 
transportation  services  for  the  recipient 
with  UMTA  funds. 

The  Office  of  the  Secretary  of  the 
Department  of  Transportation  is 
publishing  elsewhere  in  today’s  Federal 
Register  an  Interim  Final  Rule  and 
request  for  comments  entitled, 
“Procedures  for  Transportation 


Workplace  Drag  Testing  Programs.” 
These  Procedures,  which  will  be 
codified  in  49  CFR  Part  40,  are  based  on 
Department  of  Health  and  Human 
Service  Guidelines  for  Drag  Testing, 
with  appropriate  modifications  to  allow 
them  to  apply  to  private  industry  and 
State  and  local  governments.  'The  new 
49  CFR  Part  40  provides  detailed 
information  for  implementation  of  the 
drag  testing  requirements  of  this  rale, 
setting  forth  requirements  for  such 
things  as  specimen  collection 
procedures,  laboratory  procedures,  and 
quality  assurance. 

D.  General  Overview  of  Comments 

UMTA  received  over  170  comments  in 
response  to  the  NPRM.  UMTA 
considered  all  comments  filed  in  a 
timely  manner  and  all  statements  and 
material  presented  at  the  public 
hearings.  During  the  public  hearings,  the 
Administrator  and  the  Deputy 
Administrator  of  the  Urban  Mass 
Transportation  Administration 
requested  information  from  several 
individuals  who  presented  statements  at 
the  hearings.  While  the  comment  period 
for  the  NPRM  closed  September  6, 1988, 
in  order  to  accommodate  the  individuals 
who  submitted  supplemental 
information  as  requested  by  the 
Administrator  or  Ws  Deputy,  UMTA 
considered  comments  that  were 
submitted  as  late  as  September  12, 1988. 

The  breakdown  among  commenter 
category  is  as  follows: 


Transit  Operators  (public  and  private] - 82 

Cities  and  counties .......... - ........... -  26 

State  DOTS - 18 

Local  planning  bodies/commissions .... — .  11 

Medical/technical  experts .............. — . .  6 

Unions . 6 

Trade  Associations  (APTA  RLEA 

NASTA) .  4 

Federal  agencies  (NTSB) .  1 

Colleges . 2 

Individual  citizens . 7 

Senior  citizen  organizations ................. — ...  8 

Other  non-profit  organizations .....................  3 

Chamber  of  Commerce -  1 


In  general,  the  commenters  support 
UMTA’s  efforts  to  achieve  a  drag-free 
transit  workforce.  There  were,  however, 
many  differences  of  opinion  regarding 
the  method  of  achieving  that  goal  and 
the  manner  of  UMTA’s  involvement  in 
any  program.  The  primary  differences 
arise  regarding  the  type  and  scope  of 
testing  used  to  identify  employees  who 
perform  sensitive  safety  functions  and 
use  drugs  and  the  choices  offered  to 
those  employees  who  are  so  identified. 
The  comments  received  differed  by  both 
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category  of  commenter  and  the  issues  on 
which  the  commenter  focused. 

The  issues  raised  in  the  comments  fall 
into  two  broad  categories.  The  first 
category  of  issues  addressed  an  entire 
range  of  practical  issues  around 
implementation  of  the  rule.  The  second 
category  of  issues  addressed  some  of 
the  legal  questions  surrounding  the 
issuance  of  the  rule.  Part  E  of  this 
preamble  contains  a  discussion  of  each 
of  the  issues  which  fall  into  the  first 
category  of  comments.  Part  F  of  this 
preamble  contains  a  discussion  of  the 
legal  questions  raised  by  the  second 
category  of  comments. 

E.  Issues  Raised  in  Comments 
1.  Pre-employment  Testing 

Most  commenters  do  not  object  to  the 
concept  of  pre-employment  drug  testing. 
VIA  Metropolitan  Transit  in  San 
Antonio,  Texas,  suggests  that  the  pre¬ 
employment  drug  test  also  should 
include  analysis  of  the  blood  sample 
collected  at  the  pre-employment 
physical.  However,  the  small  operators 
are  concerned  about  the  cost  and 
administrative  burden  of  pre¬ 
employment  drug  testing.  One  small 
non-profit  operator  says  that  it  will 
afiect  her  ability  to  recruit  already  low- 
paid  drivers.  Another  small  operators 
requests  that  the  pre-employment  drug 
test  be  a  condition  of  employment  that 
the  applicant  can  be  asked  to  bear. 

Some  commenters  support  giving  an 
applicant  a  chance  to  explain  a  positive 
di^  test  result.  Others  suggest  that  it 
places  an  additional  unnecessary 
biu'den  on  the  operator.  One  commenter 
asks  that  the  final  rule  clarify  that  an 
opportunity  to  explain  a  positive  result 
was  not  the  same  as  the  right  to  invoke 
an  operator's  grievance  procedures. 

Most  commenters  are  concerned  that 
they  be  allowed  to  keep  the  results  of  a 
pre-employment  drug  test  in  the  event  of 
an  EEO  complaint.  One  commenter 
requests  that  the  fiunal  rule  make  it  clear 
that  refusal  to  take  the  test  or  failing  the 
test  is  in  and  of  itself  grounds  for 
rejection  of  an  applicant. 

UMTA  Response.  UMTA  believes  that 
pre-employment  drug  testing  is  a 
necessary  part  of  an  anti-di^  program. 
Under  the  rule,  an  applicant  must  pass  a 
pre-employment  drug  test  before  he  or 
she  can  be  hired  for  a  sensitive  safety 
position.  The  rule  does  not  require  an 
employer  to  test  each  applicant  for  a 
sensitive  safety  position,  only  the 
individual  selected  for  the  position. 

In  keeping  with  UMTA’s  desire  to 
provide  transit  employers  the  greatest 
amount  of  flexibility  possible,  the  final 
rule  is  silent  about  notifying  applicants 
of  their  test  results  or  allowing 


applicants  to  explain  a  test  result.  The 
final  rule  does  however,  require  a  transit 
employer  to  put  an  applicant  on  notice 
that  the  urine  sample  being  collected  is 
for  a  pre-employment  drug  test.  UMTA 
encourages  transit  employers  to  clearly 
set  out  their  policies  with  regard  to 
notifying  applicants  of  their  drug  test 
results  or  allowing  applicants  to  explain 
their  drug  test  results. 

Tlie  proposed  prohibition  from 
retaining  Ae  results  of  a  pre¬ 
employment  test  has  been  removed  from 
the  final  rule.  Transit  employers  should 
treat  the  results  of  a  pre-employment 
test  as  fiiey  do  other  applicant 
information  in  accordance  with  local. 
State,  and  Federal  law.  If  a  State  or 
local  law  conflicts  with  this  regulation,  a 
recipient  may  qualify  for  a  temporary 
waiver.  The  conditions  for  receipt  of  a 
temporary  waiver  are  discussed  in 
detail  elsewhere  in  this  preamble. 

2.  Post-Accident  Testing 

One  of  the  few  issues  on  which  there 
was  a  consensus  in  the  comments  was 
the  scope  of  post-accident  drug  testing. 
Virtually  all  of  the  commenters  who 
addressed  the  issue  believe  post¬ 
accident  drug  testing  should  not  be 
limited  to  fatal  accidents.  Many 
suggested  the  rule  cover  property 
damage  and  serious  injury.  Some 
suggested  the  final  rule  include  all 
accidents  and  some  felt  the  definition  of 
accident  should  be  a  local  decision. 

Some  commenters  noted  that  many 
transit  operators  already  do  drug  testing 
after  accidents  which  do  not  involve 
fatalities.  The  unions  that  commented 
seek  some  limitation  on  the  post¬ 
accident  drug  testing  requirement  where 
it  is  apparent  that  the  accident  was  not 
the  fault  of  the  operator. 

The  National  Traffic  Safety  Board 
(NTSB)  and  many  others  believe  the 
potential  36-hour  delay  after  an  accident 
before  an  individual  is  tested  set  out  in 
the  NPRM  is  too  long.  Suggested  time 
frames  varied  fi'om  4  to  32  hours.  The 
NTSB  also  recommended  that  UMTA 
require  the  collection  of  blood 
specimens  as  well  as  urine  for  all  post¬ 
accident  tests. 

UMTA  Response.  UMTA  agrees  with 
the  commenters  regarding  the  scope  of 
post-accident  drug  testing.  Under  the 
final  rule,  post-accident  drug  testing  is 
required  if  there  is  a  death  or  injury 
requiring  an  individual  to  be  taken  to  a 
medical  facility,  if  there  is  more  than 
$5,000  in  property  damage  or  the 
accident  must  be  reported  to  the  Federal 
Highway  Administration,  the  Federal 
Railroad  Administration  or  the  Coast 
Guard.  However,  in  response  to 
employee  concerns,  the  final  rule  also 
provides  that  post-accident  drug  testing 


is  not  necessary  if  it  is  determined  that 
the  performance  of  a  sensitive  safety 
employee  was  not  a  contributing  factor 
in  Ae  accident.  UMTA  agrees  with 
commenters  that  it  is  inappropriate  to 
require  post-accident  drug  testing  of  an 
employee  whose  performance  could  not 
have  been  a  contributing  factor  in  an 
accident. 

In  the  NPRM,  UTMA  proposed  that 
urine  samples  be  collected  within  12 
hours  after  the  determination  that  there 
was  a  death  within  24  hours  of  an 
accident.  This  time  frame  was  based  on 
the  possibility  that  difficulties  may  arise 
in  locating  an  individual  after  a  death 
which  occurred  some  hours  after  an 
accident  or  of  obtaining  a  urine  sample 
from  the  individual,  especially  if  the 
individual  was  injured  or  the  accident 
occurred  in  a  remote  area.  UMTA  is 
aware  that  extended  delays  in  sample 
collection  after  an  accident  may  result 
in  deterioration  or  elimination  of  a  drug 
or  drug  metabolite  from  an  individual’s 
system.  Because  the  final  rule  requires 
testing  in  the  event  a  person  needs  to  be 
taken  to  a  medical  facility,  the 
determination  as  to  whether  a  post¬ 
accident  test  must  be  given  can  be  made 
at  the  site  of  the  accident.  UMTA 
encourages  transit  employers  to  make 
this  determination  as  soon  as  possible, 
particularly  in  cases  where  there  is  little 
or  no  uncertainty  that  the  employee’s 
performance  was  a  contributing  factor 
in  the  accident. 

UMTA  has  modified  the  post-accident 
provision  in  the  final  rule  to  require 
testing  as  soon  as  possible  but  not  later 
than  32  hours  after  the  accident.  While 
this  is  longer  than  some  of  the  time 
periods  suggested  by  commenters, 
UMTA  believes  that  a  maximum  period 
of  32  hours  is  a  workable  and 
reasonable  accommodation  that  is 
appropriate  for  the  transit  industry. 

The  NTSB’s  suggestion  that  UMTA 
require  an  employer  to  conduct  post¬ 
accident  testing  within  4  hours  after  an 
accident  is  based  on  the  time-sensitive 
nature  of  toxicological  testing  of  blood 
samples.  Testing  of  urine  samples  does 
not  involve  the  extreme  time-critical 
considerations  associated  with  the 
collection  and  testing  of  blood  samples. 
UMTA  believes  post-accident  urine 
testing  is  sufficient  at  this  time  to 
determine  whether  an  employee  had  a 
prohibited  drug  or  drug  metabolite  in  his 
or  her  system. 

Also,  UMTA  proposed  only  urine 
testing  in  the  NPRM,  specifically 
excluding  blood  testing  as  an  option  for 
all  drug  tests  that  would  be  conducted 
under  an  anti-drug  program  required  by 
the  final  rule.  Therefore,  UMTA 
considers  NTSB’s  recommendation 
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beyond  the  scope  of  the  notice.  UMTA 
does  not  adopt  the  NTSB’s  suggestion  to 
require  post-accident  testing  by 
collection  of  a  blood  sample. 

3.  Testing  Based  on  Reasonable  Cause 

Very  few  commenters  were  opposed 
to  drug  testing  based  on  reasonable 
cause  although  some  commenters  note 
that  they  prefer  the  term  “reasonable 
suspicion."  Many  commenters  ask  for 
further  guidance  on  what  constitutes 
reasonable  cause.  Some  commenters 
suggest  that  the  dehnition  should  be  left 
to  the  transit  employer. 

Many  commenters  supported  the 
proposed  rule’s  attempt  to  protect 
transit  employees  from  harassemnt  as 
exhibited  by  the  two  witness 
requirement  in  the  proposed  rule.  Yet, 
almost  as  many  commenters  note  that  to 
have  two  supervisors  available  to  make 
the  decision  is  “a  luxury.”  OATS,  Inc.  of 
Columbia,  MO,  serves  87  coimties, 
which  are  divided  into  7  service  areas, 
and  ther  is  only  one  supervisor  per 
service  area.  Metro-Waukesha  Metro 
Transit  in  Wisconsin  has  only  14  buses 
and  rarely  has  two  supervisors  on  duty 
at  the  same  time. 

UMTA  Response.  The  final  rule 
includes  testing  based  on  reasonable 
cause.  UMTA’s  choice  not  to  use  the 
term  reasonable  suspicion  was  an 
editorial  one  for  the  sake  of  consistency 
within  the  Department  of 
Transportation. 

As  stated  earlier,  UMTA  wants  to 
afiord  transit  employers  the  greatest 
amount  of  flexibility  possible  within  the 
fi’amework  provided  by  the  rule  so  that 
their  individual  anti-di^  programs  may 
be  best  tailored  to  meet  the  needs  of 
their  community.  For  this  reason,  the 
final  rule  does  not  delineate  what 
constitutes  reasonable  cause  beyond 
requiring  that  the  circumstances 
triggering  the  decision  to  test  must  be 
articulated  and  substantiated  by  specific 
contemporaneous  physical  indicators  of 
probable  drug  use.  This  would  include 
observations  of  behavioral  changes  and 
performance  indicators  over  a  period  of 
time  in  conjimction  with 
contemporaneous  physical  evidence. 
Individual  anti-drug  programs  are  fi'ee  to 
set  out  specific  circumstances  or  events 
which  will  trigger  reasonable  cause 
testing  as  long  as  the  circumstances  or 
event  meets  this  standard.  UMTA  is 
aware  that  many  transit  employers 
already  have  negotiated  such  testing 
with  their  labor  organizations.  The 
implementation  assistance  which 
Uf^A  will  make  available  to  grantees 
will  have  additional  material  on  the 
kinds  of  instances  or  circumstances 
which  meet  this  standard  as  well. 


UMTA  is  concerned  that  drug  testing 
does  not  become  a  means  by  which 
transit  employees  are  harassed  or 
discriminated  against.  Because  of  this 
concern,  the  final  rule  calls  for  two 
supervisors  to  make  the  determination 
to  test  based  on  reasonable  cause. 
However,  because  of  the  nature  of  many 
small  and  rural  transit  operations,  the 
rule  sets  up  a  class  of  “small  operators,” 
which  consists  of  recipients  in  areas 
under  200,000  population  or  recipients  of 
assistance  under  section  18  of  the 
UMTG  Act.  Under  the  final  rule,  a  small 
operator  only  needs  one  supervisor  to 
make  the  determination  to  require  a 
drug  test  based  on  reasonable  cause. 
However,  UMTA  encourages  small 
operators  to  incorporate  other 
protections  against  harassment  and 
discrimination  into  their  anti-drug 
programs.  Additionally,  under  the  final 
rule,  the  supervisor  or  supervisors  who 
will  make  the  reasonable  cause 
determintion  must  have  received 
additional  training  regarding  the 
circumstances  and  evidence  necesesary 
to  make  the  determination. 

4.  Random  Testing 

Most  commenters  oppose  random 
testing  as  proposed  in  the  NPRM  for  a 
variety  of  reasons.  Perhaps  the  primary 
reason  cited  is  the  unsettled 
constitutionality  of  random  testing  and 
the  high  rate  of  random  testing  in  the 
NPRM.  These  same  commenters  suggest 
delay  of  the  rule,  or  at  least  the  random 
testing  requirement  of  the  rule,  until  the 
constitutionality  issue  is  settled.  'They 
fear  the  high  cost  of  litigation  and 
questions  whether  UMTA  would 
provide  any  financial  support.  Many  of 
these  commenters  were  not  opposed  to 
the  idea  of  random  testing,  but  were 
concerned  about  their  own  potential 
legal  and  financial  liability. 

Many  commenters  addressed  the 
proposed  rate  of  random  testing  of  up  to 
125  percent  in  the  NPRM.  One 
commenter  felt  the  maximum  125 
percent  rate  was  essential  as  a 
cornerstone  to  the  program  and  “must 
not  be  reduced.”  Most  felt  the  rate  was 
too  high,  suggesting  in  the  alternative 
anywhere  from  10  percent  to  100 
percent.  Of  those  who  commented  on 
the  question  in  the  NPRM  regarding 
more  latitude  for  operators  with  a  high 
level  of  safety,  virtually  all  favored  such 
flexibility. 

Many  commenters  said  they  felt 
random  testing  was  unnecessary  if 
reasonable  cause  testing  is  authorized. 
This  was  particularly  true  of  comments 
from  small  and  rural  operators,  who 
argued  that  the  communities  in  which 
they  operate  in  are  ones  where  they 
would  know  if  someone  had  a  problem. 


Small  and  rural  operators  also  noted 
many  logistical  problems  associated 
with  randomly  testing  small  numbers  of 
empoyees.  Small  and  rural  operators 
also  noted  confidentiality  problems 
associated  with  randomly  testing  small 
numbers  of  employees.  A  few 
commenters  felt  the  decision  to 
randomly  test  employees  should  be  a 
local  one.  The  NTCB  recommends  that 
UMTA  require  the  implementation  of 
aggressive  reasonable  cause  testing,  pre¬ 
employment,  post-accident  and  periodic 
testing  as  well  as  education  and 
treatment  before  requiring  the  random 
testing. 

A  few  commenters  were  opposed  to 
random  testing  as  unconstitutional. 

Some  commenters  noted  State  and  local 
laws  which  prohibit  or  limit  random 
testing  of  employees.  A  few  commenters 
asked  for  clarification  of  what  was 
random  testing,  and  one  suggested  it  be 
referreed  to  as  “unscheduled  screening.” 

UMTA  Response.  The 
constitutionality  of  random  testing  is 
discussed  in  the  next  section  on  legal 
concerns.  UMTA  is  convinced,  however, 
that  an  anti-drug  program  required  by 
this  final  rule  will  withstand 
constitutional  challenge  and  UMTA 
continues  to  believe  that  imannounced 
testing  based  on  random  selection  is  a 
fundamental  component  of  an  effective 
anti-drug  program.  Unannounced, 
random  testing  has  proved  to  be  an 
efiective  deterrent  to  drug  use  and  will 
provide  safety  benefits  to  the  transit 
riding  public  by  reducing  drug  use  by 
transit  employees  who  perform  sensitive 
safety  functions.  Unaimounced,  random 
testing  programs  initiated  by  the 
military,  including  the  Coast  Guard,  and 
private  industry,  show  declining  drug 
use,  evidenced  by  a  decrease  in  the 
number  of  individuals  who  test  positive 
for  drugs,  over  the  course  of  the  drug 
testing  program.  A  number  of  witnesses 
at  the  public  hearings  who  were  asked 
about  the  deterrent  effect  of  random 
testing  agreed  that  random  testing  does 
deter  the  use  of  drugs. 

In  response  to  comments  on  the  rate 
that  should  be  required  for  random 
testing,  UMTA  has  adopted  a  50  percent 
random  testing  rate  in  ^e  final  rule.  At 
this  time,  UMTA  believes  that  a  50 
percent  testing  rate  will  provide  an 
appropriate  balance  between  a  higher  or 
lower  rate  offering  a  sufficient  deterrent 
to  drug  use.  UMTA  believes  the 
reporting  required  under  the  rule  for  a  50 
percent  random  testing  rate  will  provide 
enough  data  for  UMTA  to  determine  if 
the  random  testing  program  should  be 
revised  in  any  manner. 

The  50  percent  random  testing^ate  is 
consistent  with  the  random  testing 
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program  currently  applicable  to 
sensitive  safety  and  security-related 
employees  of  Uie  U.S.  Department  of 
Transportation.  However,  for  some 
employers,  particularly  those  with  a 
large  number  of  employees  subject  to 
drug  testing,  it  may  be  a  substantial 
burden  to  move  from  no  drug  testing 
directly  to  a  50  percent  random  testing 
rate.  If  required  to  have  tested  50 
percent  of  all  covered  employees  by  the 
end  of  the  first  year,  employers  mi^t 
have  to  test  at  rates  far  above  a  50 
percent  rate  toward  the  end  of  the  year, 
to  make  up  for  lower  rates  at  the 
beginning.  Employers  should  be 
permitted  to  start  out  at  a  lower  testing 
rate  and  work  up  to  50  percent  as 
experience  is  gained  and  the  testing 
procedure  becomes  administratively 
more  routine.  We  do  not  want  to  create 
a  situation  which  might  lead  to  mistakes 
by  requiring  initial  testing  at  too  high  a 
rate. 

The  final  rule  therefore  provides  an 
implementation  procedure  that  would 
allow  employers  to  phase  in  random 
drug  testing  during  the  first  12  months  in 
which  tests  are  conducted.  Employers 
would  not  be  required  to  reach  an 
annualized  rate  of  50  percent  until  the 
last  test  collection.  The  tests  would  have 
to  be  spaced  reasonably  through  the 
year  to  permit  the  employer  to  phase  in 
to  the  50  percent  rate,  and  the  total 
number  of  tests  conducted  would  have 
to  be  equal  to  at  least  25  percent  of  the 
covered  population. 

Suppose,  for  example,  that  an 
employer  has  1000  sensitive  safety 
employees.  At  a  50  percent  annual  rate, 
500  tests  would  have  to  be  conducted 
during  a  year.  Under  the  phase  in, 
however,  the  employer  could  conduct 
only  a  few  drug  tests  at  the  beginning  of 
the  program  and  then  gradually  increase 
the  number  of  tests  until,  by  the  end  of 
the  first  year,  the  annualized  rate  of  50 
percent  was  achieved.  Thus,  if  the 
employer's  drug  testing  plan 
contemplated  administering  random 
tests  on  12  occasions  during  the  year, 
the  employer  would  need  to  administer 
at  least  42  tests  (500  divided  by  12]  on 
the  last  occasion,  but  could  administer 
fewer  tests  until  then.  Overall,  the 
employer  would  have  to  conduct  at  least 
250  random  tests  the  first  year.  In 
subsequent  years,  the  50  percent  rate 
would  be  maintained. 

Additionally,  UMTA  recognizes  the 
logistical  problems  facing  small  and 
rural  operators.  Reasonable  cause 
testing  may  indeed  be  very  effective  in 
small  communities,  however,  UMTA 
believes  that  the  deterrent  effect  of 
random  testing  will  provide  even  further 
protection  from  employee  drug  use.  In 


order  to  avoid  some  of  the  logistical 
problems  associated  with  random 
testing,  UMTA  encourages  States  and 
their  subrecipients,  small  and  rural 
operators,  to  form  consortia  for  the 
purpose  of  meeting  the  requirements  of 
this  rule,  but  in  particular  to  meet  the 
random  testing  requirement. 

UMTA  also  recognizes  that  some 
States  and  local  governments  have  laws 
which  prohibit  or  limit  random  testing  of 
employees.  The  final  rule  provides  that  - 
operators  that  are  unable  to  comply 
with  this  requirement  because  of  State 
or  local  law  may  request  a  temporary 
waiver  of  the  random  testing 
requirement  from  UMTA.  UMTA  may 
grant  a  temporary  waiver  where  an 
operator  is  making  a  good  faith  effort  to 
eliminate  the  legal  impediment  created 
by  State  or  local  law.  The  expiration 
date  of  a  temporary  waiver  will  be  no 
later  than  December  31, 1989. 

5.  Return  to  duty  testing 

A  few  commenters  addressed  this 
issue  and  all  of  them  favored  return  to 
duty  testing.  One  commenter  noted  that 
testing  an  employee  who  has  missed 
work  because  of  time  spent  in  a  drug 
rehabilitation  program  is  of  significant 
value  in  motivating  that  rehabilitated 
employee  to  stay  drug  free.  Another 
commenter  noted  that  there  should 
be  a  policy  that  is  consistently  applied 
to  all  employees  in  similar 
circumstances  in  order  to  avoid  any 
discrimination.  One  commenter  said 
the  testing  should  continue  for  one 
year  and  another  said  it  should  be 
authorized  for  the  duration  of  the 
employee's  employment.  One 
commenter  said  the  number  and 
frequency  of  the  tests  should  be 
determined  by  the  employee's 
rehabilitation  program.  There  were  also 
comments  to  the  effect  that  the  decision 
to  test  employees  returning  to  duty  and 
whether  to  continue  the  testing  for  a 
specified  period  should  be  a  local  one. 

UMTA  Response.  In  response  to  these 
comments,  UMTA  is  addressing  the 
issue  of  return  to  duty  drug  testing  in  the 
final  rule.  UMTA  is  concerned  about  the 
safety  of  die  transit  riding  public  and 
thus  in  the  final  rule  is  requiring  that,  at 
a  minimum,  a  transit  employer  must  give 
a  return  to  duty  drug  test  to  any 
individual  who  fail^  a  post-accident, 
reasonable  cause,  or  random  drug  test 
before  that  individual  can  resume 
performing  sensitive  safety  duties.  By 
including  return  to  duty  drug  testing  in 
this  rule,  UMTA  is  not  requiring  a  transit 
employer  to  allow  an  employee  who  did 
not  pass  a  drug  test  to  come  back  to 
work,  rather  UMTA  is  providing  this 
protection  in  the  event  a  transit 
employer  is  willing  to  allow  an 
employee  a  second  chance.  If  an 


employee  is  given  a  second  chance,  the 
transit  employer  also  may  give 
unannounced  drug  tests  to  the 
individual  for  up  to  60  months  after  the 
individual  returns  to  duty.  This  type  of 
testing  is  the  most  effective  means  of 
ensuring  that  an  employee  remains  drug 
free.  In  addition  to  passing  a  return  to 
duty  drug  test,  an  employee  who  failed  a 
drug  test  or  refused  to  take  one  would 
have  to  obtain  a  determination  from  the 
medical  review  officer  that  he  or  she 
could  return  to  duty. 

UMTA  believes  that  any  testing 
associated  with  an  employee's 
rehabilitation  should  be  left  to  the 
employee's  rehabilitation  program. 

6.  Rehabilitation 

Comment  was  sought  in  the  NPRM 
regarding  four  different  employee 
assistance  program  options  with  varying 
rehabilitation  requirements. 

Under  the  first  option,  an  employee 
who  comes  forward  volimtarily  or  tests 
positive  for  drugs  for  the  first  time 
would  be  eligible  for  rehabilitation 
rather  than  be  discharged.  Once 
rehabilitated,  the  employee  would  be 
reinstated  into  his  or  her  prior  position. 
The  second  option  would  provide 
rehabilitation  rights  to  an  employee  who 
comes  forward  voluntarily  or  who  is 
identified  as  a  drug  user  during  a 
random  test  but  would  not  require  that 
the  same  opportimity  be  afforded  to  an 
employee  identified  as  a  drug  user  in  a 
post-accident  or  reasonable  cause  test. 
In  the  third  option,  only  an  employee 
who  comes  forward  voluntarily  could 
claim  rehabilitation  rights,  and  anyone 
testing  positive  for  drugs  could  be  fired 
immediately.  Under  these  three 
proposed  options,  recipients  would  be 
free  to  offer  more  rehabilitation  options 
than  proposed;  the  proposed  options 
only  establish  minimum  rehabilitation 
requirements  for  EAP's. 

The  fourth  option  would  require  the 
recipient  to  determine,  as  part  of  its 
anti-drug  program,  what  rehabilitation 
opportunities  to  provide.  This  is 
essentially  a  “local  option”  approach. 
The  recipient  could  choose  any  of  the 
three  other  options  as  its  approach  or 
some  variation  of  them  or  could  choose 
not  to  provide  an  opportunity  for 
rehabilitation  in  any  circumstance. 

Although  many  commenters  agree  in 
principle  on  the  merit  of  rehabilitation 
for  drug  abusing  employees,  most 
tended  to  support  the  fourth  option 
regarding  rehabilitation,  reemployment 
and  job  security  opportunities  that 
should  be  offered  to  employees.  The 
Memphis  Area  Transit  Au^ority,  for 
example,  argues  that  Option  4  allows 
recipients  substantial  flexibility  in 
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designing  and  enforcing  their  anti-drug 
programs.  The  ConuncMiweaith  of 
Kentucky  contends  that  rehabilitation 
costs  should  be  the  sole  responsibility  of 
the  substance  abuser  and  that  it  is 
unrealistic  to  expect  the  recipient  to 
assume  such  a  Vandal  bur^n. 

The  States  of  Idaho  and  Alaska,  with 
many  small  end  geographically  isolated 
communities  without  rehabilitation 
programs  and  medical  facilities,  suggest 
that  the  cost  of  sending  an  employee  to 
an  urban  area  for  rehabilitation  would 
be  prohibitive:  Alaska  urged  that  UMTA 
consider  situational  exemptions  from 
the  rehabilitation  requirement  The 
Southern  California  Rapid  Transit 
District  (SCRTD)  advocates  that 
recipients  be  permitted  to  dedde  what 
rehabilitation  options  to  provide  based 
on  their  hnandal  resources,  existing 
programs  (if  any)  and  negotiated 
agreements.  Capital  Metro  (Austin. 
Texas)  supports  management’s 
prerogative  to  determine  the 
circumstances  imder  which  an  employee 
might  be  provided  the  opportunity  for 
rehabilitation  versus  automatic 
termination.  The  American  Public 
Transit  Association  (APTA)  summarized 
many  comments  by  stating  that  no 
single  option  seems  to  be  appropriate  as 
a  nationwide  standard. 

Labor  organizations  that  submitted 
comments  are  strong  supporters  of 
broad  EAP  services  and  rehabilitation 
opportunities.  The  Amalgamated  Transit 
Union  (ATU)  urges  adoption  of  Option  1 
in  the  expressed  belief  that  the  most 
critical  aspect  of  dealing  with  drug 
abuse  is  providing  an  opporhmity  for 
rehabilitation;  in  addition,  they  believe 
that  a  second  opportunity  for 
rehabilitation  may  be  appropriate.  Both 
the  Transport  Workers  Union  (TWU) 
and  the  ATU  support  a  requirement  for 
recipients  to  pay  the  cost  of  all  required 
rehabilitation;  the  United  Transportation 
Union  (UTU)  National  advocates  that, 
because  UMTA  would  be  mandating 
rehabilitation,  UMTA  should  share  in 
the  financial  burden  of  the  program. 

Most  comments  regarding 
rehabilitation  deal  with  the  issue  of 
whether,  and  under  what  circumstances, 
to  offer  rehabilitation  and  to  provide  job 
security  to  an  employee  and  the  length 
of  any  employee  rehabilitation  peri^. 

UMTA  Response.  While  UMTA 
recognizes  the  signiflcance  of  the 
arguments  raised  in  defense  of 
rehabilitation  opportunities  and  job 
security  for  employees  who  use  drugs,  it 
is  important  to  emphasize  that  in  this 
rulemaking  UMTA  is  considering  the 
adverse  s^ety  consequences 
surrounding  the  issue  of  drug  use  by 
sensitive  safety  transit  personnel.  On 
this  basis,  UMTA  has  decided  that 


recipients  will  not  be  required  by  this 
Federal  regulation  to  offer  an 
opportunity  for  rehabilitation  or  to 
provide  job  security  to  employees  who 
fail  a  drug  test,  who  use  dnigs  on  the 
job,  or  who  voluntarily  come  forward 
and  request  rehabilitation.  UMTA 
believes  that  the  comprehensive  drug 
testing  of  sensitive  safety  employees, 
combined  with  an  employee  education 
and  training  program,  is  the  most 
effective  approach  to  promote  transit 
safety  and  will  reduce  drug  use  in  the 
transit  community.  More  importantly,  in 
this  regard,  UMTA  is  leaving  it  to  each 
recipient  to  develop  its  own  policies 
regarding  rehabilitation  and  job  security 
in  its  anti-drug  program. 

While  it  is  understood  that 
rehabilitation  opportunities  and  job 
security  for  employees  may  help  those 
employees  who  use  drugs,  there  are  a 
multitude  of  managerial  and  labor 
relations  issues  associated  with 
implementing  a  rehabilitation  program. 

In  light  of  the  many  factors  involved, 
UMTA  believes  that  issues  such  as  an 
adequate  amotmt  of  time  for 
rehabilitation,  an  appropriate  amount  of 
time  to  receive  a  recommendation  to 
return  to  duty  in  a  sensitive  safety 
position,  and  job  security  matters  are 
best  addressed  in  the  specific 
employment  context. 

Although,  a  recipient  is  not  required  to 
offer  an  opportunity  for  rehabilitation  to 
any  employee,  to  provide  job  security  to 
any  employee,  or  to  provide  the 
resources  for  rehabilitation,  UMTA 
encourages  recipients  to  consider 
rehabilitation  opportunities  and  to 
provide  job  security  to  employees 
enrolled  in  a  rehabilitation  program.  It 
should  be  noted  that  a  recipient  may 
cover  an  employee’s  rehabilitation 
expenses  through  employee  benefit 
packages,  instirance  coverage,  or  as  a 
matter  of  collective  bargaining. 

7.  Education  and  Training  Programs 

As  noted  in  the  NPRM,  UMTA 
proposed  that  recipients  would  provide 
anti-drug  education  and  training  in 
addition  to  rehabilitation.  The  NPRM 
specified  the  elements  to  be  contained 
in  the  training  and  educational 
component,  incliiding  a  minimum  time 
frame  for  the  annual  training  of  sensitive 
safety  employees  and  their  supervisors. 

Capital  Metro  states  that  emphasis 
should  be  placed  on  education  and 
awareness  rather  than  on  rehabilitation 
programs.  The  Washington,  DC 
Metropolitan  Area  Transit  Authority 
(WMATA)  contends  that  their 
supervisors  respond  positively  to 
training  programs  that  provide 
guidelines  and  support  when  they  are 
faced  with  an  employee  who  may  have 


a  substance  abuse  problem.  Miami 
Valley  Regional  Transit  Authority 
(Dayton,  Ohio)  believes  that  the 
proposed  minimum  of  60  minutes  of 
training  per  year  is  not  adequate;  they 
recommend  a  minimum  of  two  hours  per 
year.  'The  Southern  California  Rapid 
Transit  District  (SCR’TD)  believes  that 
all  employees  require  continuous 
training  in  brief  sessions  to  understand 
the  effects  and  consequences  of  drug 
use.  urine  sample  collection  and  chain  of 
custody  procedures  and  the  mechanics 
of  drug  testing:  in  addition,  SCRTD 
advocates  that  supervisors  receive  a  full 
day  of  training  on  substance  abuse 
information  and  recognition.  'The 
Amalgamated  Transit  Union  (National) 
argues  that  other  industries’  experiences 
support  its  recommendation  of  a 
minimum  of  ten  hours  of  annual  training. 

Recipient  and  employee  organizations 
differ  significantly  on  the  mechanics  and 
content  of  an  education  and  training 
component  of  an  anti-drug  program. 
However,  the  majority  of  recipients 
favor  local  flexibility  in  designing  that 
component  to  meet  the  specific  needs  of 
the  company  or  transit  system.  They 
argue  that  the  scope  and  contents  of  any 
required  education  and  training 
activities  should  be  dependent  on  the 
recipient’s  available  resources,  the 
extent  of  the  drug  abuse  problem  in  the 
local  community,  the  status  of  existing 
educational  programs,  and  the 
availability  of  outside  provid«v  of 
assistance  for  drug  abuse  such  as  public 
health  service  agencies. 

UMTA  Response.  UMTA  believes  that 
a  recipient  should  have  the  abihty  to 
design  an  anti-drug  education  and 
training  program  that  would  best  serve 
its  employees.  'The  ability  to  tailOT  the 
program  to  local  needs  is  particularly 
important  for  small  recipients  that  may 
not  have  the  financial  and 
administrative  resources  to  support  a 
company-sponsored  program,  llierefore, 
although  the  requirement  for  an 
education  and  training  component  has 
been  retained,  along  with  a  Hst  of  the 
basic  elements  it  should  contain,  the 
final  rule  does  not  specify  a  minimum 
time  period  (i.eM  60  minutes),  except  that 
supervisors  must  receive  at  least  60 
minutes  of  training  before  they  are 
eligible  to  make  a  determination  that  an 
employee  is  subject  to  reasonable  cause 
drug  testing.  As  in  the  case  of 
rehabilitation,  UMTA  has  concluded 
that  the  extent  and  type  of  anti-drug 
education  and  training  provided  by 
recipients  to  employees  is  best 
determined  in  the  specific  employment 
context.  UMTA  encourages  recipients  to 
provide  employees  with  frequent  and 
substantive  information,  educational 
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materials  and  training  as  part  of  an 
internal  EAP  or  by  contracting  with 
community  agencies,  private 
organizations  or  other  recipients, 
possibly  in  consortia  arrangements. 

8.  DHHS  Guidelines 

The  NPRM  proposed  that  all  drug 
testing  take  place  in  accordance  with 
the  Mandatory  Guidelines  for  Federal 
Drug  Testing  Programs  (DHHS 
Guidelines)  of  the  Department  of  Health 
and  Human  Services  (53  FR 11970;  April 
11, 1988).  These  guidelines  describe  the 
collection  and  testing  procedures 
applicable  to  all  dnig  testing  in  the 
Federal  Government,  and  they  include 
safeguards  for  the  accuracy  and  privacy 
of  testing. 

A  number  of  commenters,  including 
several  unions,  raise  important 
questions  and  concerns  regarding  the 
testing  standards  and  laboratory 
selection  and  review  procedures 
covered  by  the  DHHS  Guidelines.  Some 
commenters  suggest  that  UMTA  allow 
for  the  procedures  specitied  in  the 
DHHS  Guidelines  or  others  which  are 
“at  least  as  effective"  or  are  “their 
equivalent”.  Others  argued  for  the 
flexibility  and  timeliness  that  results  if 
screening  and  confirmatory  tests  can  be 
done  at  different  laboratories,  the 
screening  being  on-site  or  nearby. 

One  commenter  urges  that  UMTA  and 
DHHS  develop  and  implement  a  quality 
control  and  monitoring  program  of 
laboratories  used  to  perform  the  drug 
tests.  Another  commented  that  the 
specimen  collection  procedures  in  the 
DHHS  Guidelines  were  burdensome 
and,  particularly  in  rural  settings, 
impractical.  Yet  other  commenters 
supported  the  unqualified  adoption  of 
the  DHHS  Guidelines. 

One  commenter  questioned  whether 
the  DHHS  Guidelines  could  be 
incorporated  by  reference  in  the  UMTA 
Guidelines  because  they  were  circulated 
within  the  Federal  Government  and  not 
issued  for  public  comment. 

UMTA  Response.  The  Department  of 
Transportation  has  determined  that 
certain  modifications  of  the  DHHS 
Guidelines  are  appropriate  in  the 
context  of  this  and  other  DOT  operating 
administration  drug-free  workplace 
regulations.  The  result  is  the  DOT 
“Procedures  for  Transportation 
Workplace  Drug  Testing  Programs," 
which  will  be  codified  at  49  CFR  Part  40. 
These  DOT  Procediu^s  are  intended  to 
preserve,  to  the  greatest  extent 
practicable,  the  important  safeguards 
provided  by  the  DHHS  Guidelines. 

Some  of  the  modifications  of  DHHS 
Guidelines  are  editorial  in  nature  (for 
example,  references  to  responsibilities 
of  “agencies"  are  changed  to  references 


to  “employers”).  Other  modifications  are 
intended  to  take  into  account 
differences  in  the  situations  of  Federal 
agencies  and  DOT  regulated  industries. 
For  example,  in  testing  at  remote  sites, 
DOT  regulated  industries  may  find  it 
necessary  to  conduct  some  kinds  of 
testing  in  medical  facilities  or  through 
use  of  mobile  units,  rather  than  the  more 
permanent  collection  sites  contemplated 
by  the  DHHS  Guidelines.  It  may  not  be 
practicable  for  regulated  parties  to 
maintain  on-site  permanent  log  books. 
Consequently,  the  DOT  Procedures 
permit  alternative  collection  and 
recordkeeping  procedures  in  these 
circumstances.  The  DOT  procedures  at 
49  CFR  Part  40  set  the  procedural 
standards  for  urine  drug  tests  in  the 
transportation  industry. 

49  CFR  Part  40  limits  both  the  screen 
test  and  the  confirmation  test  to  a  single 
technology:  immunoassay  and  gas 
chromatography/mass  spectrometry 
(GC/MS),  respectively.  Although 
commenters  saw  this  limitation  in  the 
DHHS  Guidelines  as  unduly  restrictive, 
UMTA  believes  that  the  established 
reliability  of  the  tests  and  procedures  in 
49  CFR  Part  40  are  necessary  to  ensure 
the  integrity  of  a  drug  testing  program.  If 
better  analytical  methods  are  validated 
and  available  at  a  reasonable  cost, 
UMTA  can  revise  this  rule  to  recognize 
the  technological  advance. 

The  final  rule  requires  recipients  to 
use  only  laboratory  sites  which  are 
certified  by  DHHS  to  do  drug  testing  for 
Federal  agencies.  The  DHHS 
certification  program  is  the  first  rigorous 
certification  specifically  targeted  at 
urine  drug  testing  at  the  Federal  level. 
The  DHHS  Guidelines  provide  national 
standards  for  recognition  and  periodic 
review.  UMTA  is  not  prepared  to  accept 
accreditation  by  voluntary  bodies 
absent  DHHS  recognition.  UMTA 
believes  DHHS  certification  of 
laboratory  sites  that  do  drug  testing  is 
an  essential  element  to  ensuring  quality 
analysis  of  drug  tests.  UMTA  has  been 
assured  that  there  will  be  sufficient 
capacity  at  certified  laboratory  sites  to 
provide  quality  analysis  for  the  entire 
transit  industry. 

All  comments  received  during  this 
rulemaking  will  be  incorporated  in  the 
docket  for  the  Office  of  ^e  Secretary 
(OST)  interim  final  rule  creating  49  CFR 
Part  40.  The  OST  will  respond  to  those 
comments,  as  well  as  comments 
received  during  the  comment  period  for 
Part  40,  in  its  notice  following  the  end  of 
that  comment  period. 

9.  Medical  Review  Officer 

UMTA  received  several  comments  on 
the  qualifications  and  duties  of  the 
proposed  Medical  Review  Office  (MRO). 


Although  two  commenters  mentioned 
the  cost  implications,  all  of  the 
commenters  recognized  the  necessity  of 
the  function  and  die  value  of  the 
services.  Several  commenters  sought 
clarification  of  those  matters  which 
management  must  decide  with  medical 
advice  and  those  decisions  that  could  be 
reserved  to  the  MRO.  All  but  one 
commenter  addressing  the  issue  urges 
that  the  rule  provide  flexibility  to  each 
recipient  to  decide  exactly  how  to  define 
roles  and  responsibilities. 

UMTA  Response.  It  was  apparent 
from  the  comments  that  there  was  some 
confusion  regarding  the  role  of  the  MRO. 
The  final  rule  incorporates  all  aspects  of 
49  CFR  Part  40  pertaining  to  the 
qualifications,  duties  and 
responsibilities  of  the  Medical  Review 
Officer.  An  MRO  must  be  a  licensed 
physician.  However,  the  rule  does  not 
require  a  recipient  to  hire  a  physician, 
the  recipient  only  needs  to  arrange  for 
the  services  of  a  physician  to  act  as 
MRO.  The  rule  allows  a  recipient  to 
have  more  than  one  MRO  based  on 
organizational  unit  or  employee  work 
location,  if  necessary. 

Under  49  CFR  Part  40,  the  MRO’s 
responsibility  is  to  receive,  review,  and 
interpret  all  positive  drug  test  results. 

The  MRO  makes  the  determination  that 
the  results  of  a  drug  test  are  valid  and 
the  determination  whether  a  positive 
drug  test  result  has  a  legitimate  medical 
explanation.  The  MRO  makes  the 
determination  whether  a  positive  drug 
test  result  has  a  legitimate  medical 
explanation  only  after  reviewing  any 
medical  information  submitted  in 
confidence  by  the  employee.  If  the  MRO 
determines  that  a  confirmed  positive 
drug  test  result  has  a  legitimate  medical 
explanation,  the  MRO  reports  to  the 
recipient  or  operator  that  the  individual 
passed  the  drug  test.  The  MRO  is  also 
responsible  for  determining  whether  an 
employee  who  did  not  pass  a  drug  test 
or  refused  to  take  one  may  return  to 
duty. 

10.  Confidentiality 

Commenters  raise  a  number  of 
concerns  regarding  the  issue  of 
confidentiality.  A  significant  munber  of 
commenters  in  particular  oppose 
UMTA’s  proposal  in  the  NPRM 
regarding  pre-employment  testing  that,  if 
the  applicant  is  not  hired,  no  record  of 
the  test  results  shall  be  maintained  by 
the  recipient.  A  common  theme  of  the 
comments  in  this  regard  is  reflected  in 
this  statement  from  one  submission:  “if 
a  recipient  does  not  retain  a  record  of 
test  results,  on  a  strictly  confidential 
basis,  it  could  be  left  defenseless  in  a 
later  claim  imder  the  equal  opportunity 
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laws  or  other  legal  provisions  governing 
hiring  by  public  agencies.” 

A  number  of  commenters  express 
concern  about  the  release  of 
confidential  information  generally.  A 
union,  for  example,  suggests  that  test 
results  should  be  kept  confidential 
unless  an  employee  provides  written 
consent  to  the  release  of  the 
information. 

A  commenter  from  California  noted 
the  existence  of  a  State  statute 
regarding  the  withholding  of  public 
employee  records  and  suggests  that  the 
UMTA  final  rule  might  be  in  conflict 
with  this  provision. 

UMTA  Response.  UMTA  has  included 
a  provision  in  the  final  rule  that  will 
govern  release  of  records  of  an 
employee’s  drug  testing  results  and  any 
rehabilitation  information.  UMTA  has 
decided  that  the  legitimate  individual 
privacy  rights  of  an  employee  warrant 
strict  limitations  on  the  availability  of 
an  employee’s  drug  testing  results.  TTie 
final  rule  provides  that  the  test  results  of 
an  individual  may  be  released  only  with 
the  written  consent  of  the  individual.  In 
addition,  the  final  rule  eliminates  the 
NPRM  requirement  that  the  results  of  a 
preemployment  test  of  an  applicant  not 
be  maintained.  UMTA  recognizes  the 
importance  of  such  information  in  the 
event  of  a  lawsuit  or  complaint  about  a 
failure  to  be  hired.  Accordingly,  the 
regulation  does  not  preclude  the 
information  fix>m  being  maintained  by 
the  recipient  but,  as  discussed  above, 
any  such  information  may  be  released 
only  with  the  applicant’s  written 
consent. 

Regarding  the  comment  about  the 
California  statute,  UMTA  is  aware  that 
there  are  other  state  and  local  laws 
which  may  pose  similar  problems. 
However,  once  this  rule  becomes  final 
and  is  implemented  by  a  recipient,  to 
continue  to  receive  F^eral  transit 
funds,  the  recipient  must  comply  with  all 
of  its  requirements,  including  that  which 
allows  the  release  of  data  o^y  upon 
written  consent  of  the  affected 
individual.  The  final  rule  does  have  a 
provision  for  a  temporary  waiver  of 
certain  requirements  of  ^e  rule,  if  they 
are  in  conflict  with  state  or  local  law. 
This  waiver  provision  is  discussed  more 
fully  under  the  heading  ‘Period  for 
implementation’. 

11.  Recordkeeping  and  Reporting 

Several  organizations  provided 
comments  to  UMTA  regarding  the 
reporting  requirements  of  the  proposed 
rule.  The  Dayton,  Ohio  Miami  Valley 
Regional  Transit  Authority  (RTA) 
deemed  semi-annual  and  annual  reports 
appropriate  and  recommended  that  the 
reporto  include  summaries  such  as:  the 


occupational  groups  tested,  drugs 
identified,  and  disposition  of  employees; 
RTA  further  suggested  that  statistics 
should  be  grouped  by  category  of  test 
The  Austin,  Texas  Capital  Metropolitan 
Transportation  Authority  supported 
annu^  reporting  that  could  provide 
UMTA  with  general  statistical 
information  such  as  job  title,  category  of 
test  number  of  tests  given  and  a 
summary  of  test  results.  Long  Beach 
(California)  Transit  did  not  object  to  an 
annual  reporting  requirement  and 
generally  agreed  with  Capital  Metro’s 
expression  of  support  for  inclusion  of 
data  in  summary  format  to  ensure  the 
confidentiality  of  the  information.  The 
Topeka  Metropolitan  Transit  Authority 
recommends  that  UMTA  provide  the 
necessary  reporting  forms  with  proper 
instructions  for  completion  and 
submission.  A  few  commenters  objected 
to  semi-annual  or  annual  reports  as 
overly  burdensome  and  at  least  one 
organization  recommended  that  the 
Triennial  Review  process  could  serve  as 
the  proper  mechanism  to  evaluate  the 
effectiveness  of  each  recipients’  anti¬ 
drug  program. 

There  was  a  general  consensus 
against  the  separate  reporting  post¬ 
accident  test  results  for  fatal  accidents 
immediately  after  an  accident.  The  City 
of  Waukesha  (Wisconsin)  Transit 
System  Utility  suggested  that  positive 
post-accident  test  results  are  an  issue 
and  a  problem  to  be  resolved  by  the 
employer  and  the  employee,  and  that 
UMTA’s  efforts  should  be  focused  on 
utilizing  general  statistical  trends  to 
assess  tlw  effectiveness  of  its  anti-drug 
regulation^ 

In  light  of  its  overall  support  for  the 
compilation  and  resporting  of 
generalized  data  on  a  semi-aiuiual  and 
annual  basis.  Long  Beach  Transit 
questioned  the  benefit  gained  by 
reporting  to  UMTA  after  each  positive 
post-accident  drug  test  result 

There  was  substantial  opposition  to 
UMTA's  proposed  requirement  that  if  an 
applicant  is  not  hired,  no  record  of  the 
tests  results  will  be  maintained  by  the 
recipient.  Both  OATS,  Inc.  (a  private, 
not  for  profit  service  provider  based  in 
Columbia,  MO)  and  the  Iowa  State 
Department  of  Transportation  (IDOT) 
point  out  that  destruction  of  an 
otherwise  qualified  applicant’s 
application  records  (including  pre¬ 
employment  drug  test  results)  prevent  a 
recipient  from  p^ucing  evidence  that 
an  employment  offer  was  withheld  for  a 
valid  and  legal  reason;  further  it  might 
not  be  possible  to  prove  that  affirmative 
action  and  equal  employment 
opportimity  requirements  had  been  met 
Clark  County,  Washington  agreed  that 
test  records  are  important  documents  in 


defending  against  claims  brought  by  a 
applicant  subsequent  to  the  recipient’s 
decision  to  not  employ  the  applicant; 
premature  destruction  of  the  records 
could  expose  the  recipient  to 
unnecessary  liability  and  hamper  any 
legal  defense  it  may  care  to  develop.  A 
concern  was  expressed  by  Waukesha 
that  applicants  who  previously  test 
positive  might  reapply  at  a  later  date, 
and  that  they  view  a  three  year  record 
retention  policy  as  a  reasonable 
management  practice  that  would  be 
very  helpful  in  that  eventuality.  The 
Idaho  State  Department  of 
Transportation  (IDOT)  argued  in  favor 
of  destruction  of  drug  test  records  of  an 
applicant  who  tests  positive  and  who  is 
subsequently  not  hired;  they  expressed 
concern  that  such  information  could 
lead  to  future  discrimination  of 
rehabilitated  substance  abusers. 

UMTA  Response.  The  regulatory 
provisions  that  require  a  recipient  to 
submit  summary  reports  of  the 
recipient’s  program  are  critical  measures 
to  provide  oversight  of  the  industry’s 
implementation  of  the  comprehensive 
anti-drug  program.  UMTA  believes  that 
these  minimal  requirements  are 
necessary  to  pro|^y  monitcsr  the 
effectiveness  of  the  program  and  to 
ensure  compliance  with  the  final  rule.  In 
addition,  evaluation  of  the  industry’s 
implementation  of  the  anti-drug  program 
and  of  test  results  will  enable  UMTA  to 
review  any  demonstrated  trends  of  drug 
use  in  the  transit  industry  and  to  modify 
the  final  rule  if  warranted  by  the  data. 

The  proposed  recordkeeping  and 
reporting  provisions  have  been  modified 
in  the  final  rule.  UMTA  is  persuaded 
that  the  proposed  requiremmit  for 
immediate  reporting  of  post-accident 
test  results  would  be  cumbersome  and 
an  unnecessary  management  chore,  and 
has  therefore  not  included  it  in  the  final 
rule.  UMTA  also  has  clarified  the 
requirements  and  organization  of 
material  that  must  be  submitted  in  the 
recipient’s  semi-annual  report.  In  order 
that  UMTA  may  accurately  assess 
information  submitted  by  a  recipient, 
the  final  rule  provides  that  the  recipient 
must  submit: 

(1)  The  total  number  of  drug  tests 
administered; 

(2)  The  number  of  drug  tests 
administered  in  each  occupational 
category  (e.g.,  vehicle  operator); 

(3)  The  number  of  drug  tests 
administered  in  each  testing  category 
(i.e.,  pre-employment,  post-accident, 
reasonable  cause,  random,  and  return  to 
duty); 

(4)  The  munber  of  post-accident  drug 
tests  administered  in  each  accident 
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category  (i.e.,  fatal,  personal  injury,  or 
property  damage); 

(5)  For  each  post-accident  test,  the 
number  of  hours  between  the  accident 
and  the  collection  of  a  urine  specimen; 

(6)  The  total  number  of  individuals 
who  did  not  pass  a  drug  test; 

(7)  The  number  of  individuals  who  did 
not  pass  a  drug  test  by  occupational 
category  (e.g.,  vehicle  operator); 

(8)  The  number  of  individuals  who  did 
not  pass  a  drug  test  by  testing  category 
(e.g.,  reasonable  cause); 

(9)  The  number  of  individuals  who  did 
not  pass  a  postaccident  drug  test  by 
accident  category  (e.g.,  fatal); 

(10)  The  disposition  of  each  individual 
who  did  not  pass  a  drug  test; 

(11)  The  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
immunoassay  screen  in  a  sufficient 
quantity  to  warrant  a  confirmatory  test; 

(12)  The  total  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolities  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  to  the  medical 
review  officer,  and 

(13)  The  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolite  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  by  category 
(i.e.,  marijuana,  cocaine,  opiate,  PCP,  or 
amphetamine). 

Because  most  drug  testing 
laboratories  report  much  of  this 
information  when  reporting  summary 
drug  test  results  to  the  recipient,  UMTA 
does  not  anticipate  that  the  reporting 
requirements  will  be  overly 
burdensome.  However,  in  the  case  of 
multimodal  recipients,  the  data  must  be 
broken  down  by  mode.  UMTA  believes 
that  the  semi-annual  reporting 
requirement  is  necessary  and  vital  to 
gain  a  timely  understanding  and  to 
evaluate  the  effectiveness  of  the  anti¬ 
drug  program.  However,  UMTA 
anticipates  that  the  semi-annual 
reporting  requirement  will  be  modified 
or  possibly  eliminated  within  the  next 
three  to  four  years,  if  it  is  incorporated 
into  the  annual  Section  15  reporting 
process. 

Additionally,  UMTA  has  withdrawn 
the  proposed  requirement  that  if  an 
applicant  is  not  hired,  no  record  of  the 
test  results  will  be  maintained  by  the 
recipient.  In  response  to  numerous 
comments,  the  recipient  must  retain  all 
records  related  to  die  collection  process 
and  the  reports  of  individuals  not 
passing  a  drug  test,  regardless  of  the 
category  of  the  test,  for  at  least  five 


years.  The  recipient  must  retain  the 
reports  of  individuals  passing  a  drug  test 
for  at  least  one  year.  Additionally,  the 
medical  review  officer  must  keep  the 
reports  of  individual  test  results  that  do 
not  pass  a  drug  test  for  at  least  five 
years  and  of  individual  test  results  that 
pass  a  drug  test  for  at  least  one  year. 
These  records  are  subject  to  limited 
release,  as  discussed  in  Section  653.31. 

12.  Small  Operators 

The  single  issue  raised  by  the  NPRM 
that  elicited  the  most  comments  was  the 
impact  of  the  proposed  rule  on  small 
agencies  and  operators.  Comments  on 
this  issue  came  from  individuals,  small 
entities  both  public  and  private,  several 
States  and  several  national 
organizations.  Large  operators  also 
spoke  out  on  behalf  of  the  smaller 
agencies.  The  comments  requested 
special  consideration  for  groups 
variously  categorized  as  the  recipients 
of  federal  funds  under  section  18, 
section  16(b)(2)  recipients,  and  other 
groupings  defined  by  size  of  vehicle 
fleet,  levels  of  employment,  and 
numbers  of  safety  sensitive  positions. 

Many  of  the  commenters  stated,  and  a 
niunber  cited  evidence  that,  rural,  small, 
and  specialized  operators  had  “no 
safety  problem"  or  a  “better”  or  “much 
better"  safety  record  than  transit  as  a 
whole.  Several  went  on  to  describe  only 
very  small  or  nonexistent  drug  problems 
in  that  good  safety  record. 

Comments  also  emphasized  the  small 
size  of  the  administrative  staffs  in  most 
small  systems.  Frequently  the  manger 
splits  his  time  between  managing  and 
driving  and  there  are  no  other  support 
personnel. 

Among  the  concerns  expressed, 
generally  in  order  of  importance, 
include: 

•  The  cost  to  administer,  cost  to  test, 
cost  to  rehabilitate,  cost  as  a  percentage 
of  operating  budget,  as  a  percentage  of 
Federal  grant; 

•  The  high  level  of  personal  and 
institutional  development  necessary  to 
create  and  administer  effective 
programs; 

•  The  time  needed  to  develop  the 
required  management  capacity  and  to 
negotiate  labor  contracts  and  other 
agreements; 

•  Logistic  and  operational 
complexities  imposed  on  small 
geographically  dispersed  systems  (e.g., 
back-up  drivers,  collection  sites. 
Medical  Review  Officers); 

•  The  difficulties  presented  by 
irregular  employment  arrangements 
including  part-time  and  volimteuy 
worker  and  high  employee  turnover; 


•  The  potential  exposure  to  legal 
challenge  and  the  costs  associated  with 
litigation  and  damages;  and 

•  The  apparent  inequities  resulting 
from  requiring  recipients  of  fimds  under 
section  18  to  have  an  anti-drug  program, 
but  not  recipients  under  section  16(b)(2), 

In  almost  all  comments,  particular 
emphasis  was  placed  on  the  special 
burdens  imposed  by  the  proposed 
random  testing  requirement  and  the 
proposed  maximum  125  percent 
sampling  rate.  Relief  was  proposed  in  a 
variety  of  ways:  establish  new  Federal 
assistance  programs  to  fund  the  costs  of 
the  required  drug  programs;  exclude 
from  the  rule  agencies  by  funding 
category,  size,  or  the  demographics  of 
their  service  area;  eliminate  one  or  more 
of  the  test  categories  fi'om  those 
required  of  smaller  operators;  eliminate 
other  program  elements  from  the 
requirements  such  as  EAPs  and/or 
rehabilitation:  extend  the  period 
allowed  for  implementation  of  one  or 
more  of  the  program  requirements; 
stagger  or  phase  implementation  time¬ 
tables;  establish  State  or  National 
programs  to  administer  the  required 
drug  control  activities;  impose 
requirements  selectively  on  those  with  a 
demonstrated  drug  problem;  establish  a 
Federal  program  to  bear  the  costs  of 
defending  against  legal  challenges  to 
agency  actions  in  compliance  with  the 
rule:  make  EAP  programs  voluntary  for 
small  systems,  also  training;  allow 
exemptions  and  waivers  fi'om  some 
DHHS  Guideline  requirements:  allow  for 
and  promote  development  of  private 
providers  of  all  services  necessitated  by 
the  rule;  reduce  the  sampling  rate  for  the 
random  testing  program  to  something 
like  50  percent  instead  of  125  percent; 
allow  more  time  to  accomplish  the  post 
accident  test;  and  allow  for  entire  drug 
program  or  specific  aspects  to  be 
accomplished  by  State  Government  and 
State  or  local  police. 

UMTA  Response.  Upon  review  of  the 
docket,  UMTA  found  several  arguments 
made  on  behalf  of  small  entities  to  be 
persuasive.  UMTA  has  therefore 
prepared  the  final  rule  to  accommodate 
small  entities.  UMTA  has  excluded  all 
recipients  of  section  16(b)(2)  funds  from 
coverage  imder  the  rule,  although 
UMTA  will  be  studying  data  on  this 
issue  to  determine  whether  some  future 
rulemaking  to  cover  section  16(b)(2) 
recipients  might  be  warranted.  UMTA 
has  increased  the  implementation  period 
for  large  recipients  firam  6  to  12  months, 
UMTA  has  increased  the 
implementation  period  for  section  18 
recipients  and  other  small  operators 
fit)m  6  months  to  24  months;  and  UMTA 
has  selected  a  rehabilitation  option 
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making  all  aspects  of  that  program 
element  voluntary. 

UMTA  has  excluded  volunteer 
workers  from  the  mandatory  coverage  of 
the  rule. 

UMTA  is  requiring  the  State  to  certify 
compliance  with  the  rule  for  all  sensitive 
safety  employees  of  section  18 
recipients.  This  is  consistent  with 
UMTA’s  administration  of  section  18 
program,  and  allows  the  States  to 
establish  Statewide  requirements  or  to 
pass  the  requirements  through  to 
subrecipients. 

13.  Covered  Employees 

In  the  NPRM,  UMTA  sought  comment 
on  which  employees  should  be  subject 
to  the  drug  testing  rule.  The  NPRM 
proposed  that  all  employees  in  sensitive 
safety  positions  would  be  covered, 
including  vehicle  operators,  controllers, 
and  mechanics.  The  NPRM  specifically 
asked  whether  this  definition  was  broad 
enough  or  whether  other  categories  of 
employees  also  should  be  covered. 

A  number  of  comments  were  received 
on  this  point.  Some  commenters  suggest 
that  the  rule  should  not  be  limited  in  its 
application  to  sensitive  safety 
employees.  Rather,  these  commenters 
argue  that  all  of  a  recipient’s  employees 
should  be  covered  in  order  to  emphasize 
the  importance  of  a  drug-free  workplace, 
and  to  assure  that  all  employees  are 
subject  to  the  same  requirements.  The 
National  Transportation  Safety  Board, 
for  example,  supports  the  inclusion  of  all 
employees  who  perform  sensitive  safety 
functions. 

On  the  other  hand,  other  commenters 
did  not  specifically  recommend  that 
certain  categories  of  employees  be 
covered  or  excluded  from  coverage  of 
the  definition.  Rather,  these  commenters 
suggest  that  each  recipient  should  be 
given  the  flexibility  to  itself  determine 
which  employees  perform  safety 
functions  sufficient  to  bring  them  under 
the  definition.  The  transit  industry’s 
association,  the  American  Public  Transit 
Association  (APT A),  for  example, 
supports  this  approach  by 
recommending  adding  the  phase  “as 
defined  specifically  in  the  local 
program’’  at  the  end  of  the  last  sentence 
of  the  definition.  ‘This  would  permit 
each  transit  system  to  tailor  the 
definition  of  safety  sensitive  position  to 
their  own  needs  and  circumstances, 
while  still  providing  adequate 
guidance.’’  (APTA  also  recommended 
that  UMTA  use  the  term  “safety 
sensitive  position"  rather  than 
“sensitive  safety”  to  parallel  the  usage 
in  the  transit  industry.)  Other 
commenters  suggest  that  the  definition 
be  defined  as  broadly  as  possible  so 
long  as  the  recipients  are  able  to 


specifically  decide  which  employees 
come  under  the  category. 

Many  small  operators  suggest  that  the 
rule  should  not  apply  to  their  operations 
given  their  size,  their  ability  to  closely 
supervise  employees,  and  Uie 
adiministrative  and  economic  burdens 
that  would  result  from  the  application  of 
the  rule  to  their  operations. 

Consequently  such  commenters  did  not 
generally  discuss  which  employees 
should  be  considered  sensitive  safety, 
except  for  the  issue  of  volunteers, 
discussed  below. 

A  few  commenters  representing  large 
transit  authorities  suggest  that  security 
personnel  should  be  considered 
sensitive  safety  employees  under  the 
rule.  A  New  York  City  transit  authority 
states  that  “*  *  *  all  secimty-related 
positions  should  be  subject  to  a  drug 
testing  program  for  the  same  reasons 
that  sensitive  safety  positions  are  and, 
in  addition,  because  there  is  a  higher 
burden  placed  on  these  employees  to 
secure  property  and  protect  other 
employees  and  the  riding  public.  Failure 
of  such  employees  to  perform  their 
duties  effectively  could  interfere  with 
the  safe  operation  of  the  authority  and 
place  the  public  at  risk.” 

Regarding  temporary  employees,  in 
the  NPRM  UMTA  specifically  asked  for 
comments  on  whether  such  employees 
should  be  subject  to  rehabilitation,  and 
thus  few  comments  were  received  on 
the  question  of  whether  temporary 
employees  should  be  covered  by  the 
rule.  One  State  Department  of 
Transportation  states  that  all  safety 
employees,  full-time  and  temporary, 
should  be  subject  to  drug  testing, 
especially  pre-employment  testing. 

A  significant  number  of  small 
operators  ask  whether  the  rule  was 
meant  to  apply  to  volunteers  in  sensitive 
safety  positions.  These  commenters  note 
that  small  systems  particularly  rely  on 
volunteer  drivers,  many  of  whom  are 
elderly,  and  suggest  that  this  very 
needed  and  useffil  voluntary  service 
would  be  seriously  affected  if  such 
volunteers  were  to  be  subject  to  the 
anti-drug  regulation. 

UMTA  Response.  UMTA  in  the  final 
rule  will  continue  to  limit  the  rule's 
coverage  to  sensitive  safety  employees. 
We  believe  we  have  no  basis  to  extend 
the  coverage  of  the  rule  to  all  of  the 
employees  of  a  transit  system. 
Moreover,  this  would  significantly 
increase  the  cost  of  the  final  rule. 
Recipients  are  reminded,  however,  that 
the  rule  establishes  minimum 
requirements  and  does  not  prevent  a 
recipient  from  establishing  on  its  own  a 
program  that  exceeds  the  rule’s 
requirements. 


UMTA  does  not  agree  with  those 
commenters  who  suggest  that  each 
recipient  should  have  the  flexibility  to 
decide  which  employees  are  to  be 
considered  sensitive  safety  and 
therefore  subject  to  the  rule.  The  rule 
should  be  uniform  with  respect  to 
applicability  to  all  recipients.  In  so 
deciding,  however,  we  recognize  that  a 
more  specific  definition  of  the  term 
sensitive  safety  is  necessary  and  have 
therefore  added  a  detailed  provision  in 
the  “Definitions”  section  of  the  rule.  It 
provides  that  such  employees  are  those 
with  duties  related  to  the  safe  operation 
of  transportation  service  by  a  recipient, 
including  operating  a  revenue  service 
vehicle;  controlling  dispatch  or 
movement  of  a  revenue  service  vehicle; 
maintaining  a  revenue  service  vehicle  or 
equipment  used  in  revenue  service;  and 
those  who  supervise  individuals 
performing  such  sensitive  safety 
functions.  UMTA  recognizes  that  even 
within  the  context  of  this  more  specific 
definition  there  may  be  questions  about 
whether  particular  employees  are 
covered,  and  recognizes  that  a  recipient 
will  have  to  make  these  determinations 
on  a  case-by-case  basis,  teiking  into 
consideration  the  extent  of  the 
employee’s  potential  impact  on  safety. 

UMTA  has  not  included  security 
personnel  in  the  definition  of  “sensitive 
safety”.  However,  UMTA  agrees  with 
the  commenters  who  contend  that 
security  workers  are  involved  in  helping 
to  provide  safe  transportation,  and 
UMTA  strongly  encourages  recipients  to 
consider  including  security  personnel  in 
an  anti-drug  program. 

UMTA  has  considered  carefully  the 
issue  of  whether  volunteers  should  be 
subject  to  the  rule.  UMTA  is  persuaded 
by  ffie  comments  of  small  operators  who 
contend  that  coverage  of  this  category 
under  the  rule  might  discourage 
individuals  fit)m  volunteering  their 
services,  and  have  decided  to  exclude 
volunteers  from  the  applicability  of  the 
rule.  UMTA  encourage  those  recipients 
that  use  volunteers  to  consider  asking 
them  to  voluntarily  place  themselves 
under  the  recipient’s  anti-drug  program. 

Finally,  part-time  and  temporary 
employees  are  included  in  the  definition 
of  “sensitive  safety”  employees.  UMTA 
simply  finds  no  basis  to  exclude  such 
workers  from  the  drug  testing  program, 
and  agree  with  those  commenters 
recommending  their  coverage  under  the 
rule. 

14.  Private  Operators 

Comments  to  the  docket  on  this  issue 
were  limited.  Commentators  were 
concerned  with  the  cost  implication  of 
the  requirements,  particiilarly  in  a 
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competitive  environment.  They  saw  the 
control  of  drug  program  costs  to  be  a 
significant  new  management  task  and 
one  that  would  have  a  significant  impact 
on  their  competitiveness.  At  the  same 
time,  both  private  operators  and  the 
public  agencies  with  which  they  were 
under  contract  saw  no  alternatives  to 
including  private  sensitive  safety 
employees  under  the  drug  rule  if  the 
current  growth  of  competition  and 
private  participation  in  public  transit 
was  to  continue. 

UMTA  Response.  The  rule  covers 
employees  of  private  companies 
providing  mass  transportation  services 
for  a  recipient  if  the  employees  perform 
sensitive  safety  functions.  It  is  important 
to  emphasize  that  it  is  the  responsibility 
of  the  recipient  to  ensure,  and  certify  to 
UMTA  that  any  private  operator  with 
employees  in  this  category  complies 
with  this  rule. 

15.  Alcohol 

Some  commenters  suggest  that  while 
drugs  are  a  problem  generally  in  society, 
alcohol  abuse  is  an  even  greater 
problem.  They  argue  that  the  rule  should 
be  broadened  to  cover  alcohol  abuse 
among  sensitive  safety  transit 
employees  as  well. 

UMTA  Response.  UMTA  is  concerned 
about  impairment  resulting  from  the 
abuse  of  other  substances,  principally 
alcohol.  We  believe,  however,  that  this 
rulemaking  will  best  accomplish  a  useful 
purpose  by  addressing  only  controlled 
substances.  Although  both  alcohol  and 
controlled  substances  may  result  in 
impairment  in  a  driver’s  ability  to 
control  his  or  her  vehicle,  and  although 
current  law  and  regulations  prohibit  a 
person  from  driving  while  under  the 
influence  of  either,  certain  diflFerences 
are  evident.  The  possession  and  use  of 
controlled  substances  is  nearly  always 
illegal,  while  alcohol  consumption  is  in 
many  circumstances  legal.  Because  of 
the  legality  of  alcohol  and  its 
widespread  use,  most  people  have 
enough  contact  with  users  to  recognize 
the  indicators  of  its  use.  The  appearance 
and  actions  of  a  person  are  often  clear 
evidence  of  alcohol  impairment. 

Because  alcohol  is  a  legal  substance, 
it  is  necessary  to  establish  violation  of 
existing  prohibitions  and  actual 
impairment  due  to  use,  rather  than 
simply  establishing  use,  as  is  done  in 
instances  where  illegal  drugs  are  used. 

In  instances  where  chemical  testing  is 
used,  it  would  be  to  determine  the 
degree  of  alcohol  impairment.  Testing 
will  often  be  of  a  different  type  than  is 
used  to  determine  the  use  of  drugs. 
UMTA  is  not  prepared  at  this  time  to 
mandate  blood  testing  programs. 
However,  this  regulation  or  other  UMTA 


policy  in  no  way  prevents  a  recipient 
from  instituting  a  program  of  chemical 
testing  for  alcohol  use.  Such  testing 
could  be  done  either  in  conjimction  with 
an  anti-drug  program  imder  this  rule  or 
separately. 

Moreover,  on  October  4, 1988  the 
Federal  Highway  Administration 
(FHWA)  issued  a  final  rule  at  53  FR 
39044  regarding  the  use  of  alcohol  by 
drivers  that  will  affect  many  UMTA 
recipients.  Under  section  12008(f)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (Pub.  L.  99-570),  among  other 
things,  the  FHWA  has  established  a 
BAG  level  of  0.04  percent  as  the 
standard  for  when  a  person  is  deemed 
to  be  driving  under  the  influence  of 
alcohol  while  driving  a  commercial 
motor  vehicle. 

16.  Period  for  Implementation 

Many  commenters  present  views  on 
this  issue.  In  the  NPRM,  UMTA 
proposed  that  the  rule  would  have  to  be 
implemented  within  180  days  of  its 
effective  date.  Commenters  uniformly 
contend  that  this  is  too  short  a  period  of 
time  for  implementation  of  the  anti-drug 
rule.  The  American  Public  Transit 
Association,  for  example,  states  that, 

“*  *  *  a  deadline  of  180  days  is  too 
short  a  time  frame  to  require  transit 
systems  to  establish  and  implement  a 
drug  program  in  compliance  with  the 
UMTA  regulations.”  The  Association 
also  lists  a  number  of  administrative 
and  legal  barriers  to  implementing  the 
rule  in  180  days,  and  recommends  that  a 
12-month  period  of  time  be  provided  for 
a  recipient  to  establish  and  implement 
its  anti-drug  program. 

UMTA  Response.  UMTA  is  persuaded 
by  the  many  comments  on  this  issue  that 
180  days  is  too  brief  a  time  period  for 
implementation.  Accordingly,  the  rule 
provides  that  for  recipients  (other  than 
small  operators)  the  time  period  for 
implementation  is  12  months  from  the 
effective  date  of  the  rule  (which  is  30 
days  after  the  date  the  rule  is  published 
in  the  Federal  Register).  Moreover, 
recognizing  that  small  operators  will 
need  more  time  to  implement  the  rule, 
UMTA  is  providing  such  recipients  with 
24  months  to  implement  the  rule.  “Small 
operators,”  discussed  in  more  detail 
elsewhere,  are  section  18  recipients,  and 
those  recipients  in  urbanized  areas  of 
less  than  200,000  in  population.  The  rule 
also  permits  a  recipient  to  seek  a 
temporary  waiver  finm  this 
implementation  period  if  the  recipient  is 
unable  under  State  or  local  law  to 
comply  with  the  regulation. 

A  request  for  a  temporary  waiver 
must  include  a  legal  opinion  regarding 
the  conflict  between  the  rule  and  the 
state  or  local  law,  an  indication  of  how 


the  recipient  is  addressing  the  conflict  at 
the  State  or  local  level,  and  an  estimate 
of  how  long  it  will  take  to  resolve  the 
conflict.  A  temporary  waiver  will 
specify  which  provisions  are  being 
waived  and  a  date  on  which  the  waiver 
expires.  The  expiration  date  of  a 
temporary  waiver  will  be  no  later  than 
December  31, 1989.  A  recipient  must 
certify  compliance  with  all  provisions 
not  included  in  the  waiver  within  the  12 
or  24  month  requirement.  A  recipient 
then  must  certify  compliance  with  the 
provisions  included  in  the  waiver  within 
12  months  after  the  expiration  date  of 
the  waiver. 

F.  Legal  Concerns  Raised  In  Comments 
1.  Constitutionality 

A  number  of  commenters  question  the 
constitutionality  of  drug  testing 
programs  for  transit  personnel.  UMTA 
recognizes  that  there  are  legitimate  and 
significant  constitutional  concerns 
surrounding  drug  testing  in  general  and 
random  testing  in  particular.  UMTA 
acknowledges  the  current  widescale 
litigation  and  apparent  disparate 
judicial  opinions  on  drug  testing 
programs. 

UMTA  Response.  Although  the  state 
of  the  case  law  is  evolving  in  rapid 
fashion  and  the  Supreme  Court  has  not 
resolved  many  of  the  relevant  and 
complex  issues,  UMTA  is  confident  that 
testing  of  employees  under  this  rule  will 
withstand  judicial  scrutiny  on 
constitutional  grounds. 

Of  particular  concern  to  the 
commenters  is  the  relevance  of  the 
Fourth  Amendment  to  drug  testing.  The 
principles  of  the  Fourth  Amendment  to 
the  U.S.  Constitution  are  paramount  in 
scrutinizing  the  fimdamental  legality  of 
many  drug  testing  programs.  As  a 
threshold  matter,  the  Fourth 
Amendment  applies  to  “searches” 
conducted  or  mandated  by  the 
government  and  protects  individuals 
against  “unreasonable  searches  and 
seizures.” 

A  second  issue  concerns  whether 
urine  tests  under  these  programs  are 
“searches”  within  the  meaning  of  the 
Fourth  Amendment.  Although  most 
courts  to  address  the  issue  to  date  have 
ruled  that  toxicological  testing  of 
employees  for  the  purpose  of 
determining  fitness  for  duty  is  a  search 
within  the  meaning  of  the  Fourth 
Amendment,  the  issue  is  not  entirely 
settled.  See  Wyman  v.  James.  400  U.S. 
309,  317-338  (1971)  (government  welfare 
caseworker’s  “home  visit”  as  a 
precondition  for  assistance  payments  is 
not  a  Fourth  Amendment  search).  See 
also,  Lowom  v.  City  of  Chattanooga, 
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1988  U.S.  App.  Lexis  6952  (6th  Cir.  May 
23, 1988]  (Guy,  ).,  dissenting];  National 
Treasury  Employees  Union  v.  vonRaab, 
808  F.2d  10057, 1060, 1062  (5th  Cir.  1987] 
(Higginbotham,  J.,  concurring].  Cf.  Mack 
V.  United  States,  814  F.2D  120, 125 
N.2  (2nd  Cir.  1987]. 

Also  assuming,  arguendo,  that  urine 
tests  of  transit  personnel  for  prohibited 
substances  are  "searches"  within  the 
meaning  of  the  Fourth  Amendment,  it  is 
clear  that  while  searches  ordinarily 
must  be  conducted  pursuant  to  a 
warrant  issued  on  probable  cause 
grounds,  such  a  requirement  is  not 
always  necessary,  Almeida-Sanchez  v. 
United  States,  413  U.S.  266,277  (1973] 
(Powell,  I„  concurring].  Where,  for 
example,  “*  *  *  the  burden  of  obtaining 
a  warrant  is  likely  to  frustrate  the 
governmental  purpose  behind  the  search 

*  *  the  Supreme  Court  has  routinely 
held  that  a  warrant  is  not  required  by 
the  Fourth  Amendment  [citing  Camara 
V.  Municipal  Court,  387  U.S.  523,  533 
(1967]].  See  e.g.,  Griffin  v.  Wisconsin, 

- S.Ct - (1987]  (plurality 

opinion];  New  Jersey  v.  T.L.O.,  469  U.S. 
at  340-342;  United  States  v.  Martinez- 

Fuerte,  428  U.S.  543,  560-561  n _ 

(1976]  (while  "*  *  *  some  quantum  of 
individualized  suspicion  is  usually  a 
prerequisite  to  constitutional  search  or 
seizure[,] ...  the  Fourth  Amendment 
imposes  no  irreducible  requirement  of 
such  suspicion”]. 

Rather,  "[t]he  fundamental  command 
of  the  Four^  Amendment  is  that 
searches  and  seizures  be  reasonable 

*  *  New  Jersey  v.  T.L.O.,  469  U.S.  at 

340.  In  determining  the  reasonableness 
of  a  search,  the  Supreme  Court  has 
repeatedly  stressed  the  importance  of 
the  facts  particular  to  the  search  while 
acknowledging  that  the  test  of 
reasonableness  "*  *  *  is  not  capable  of 
precise  definition  or  mechanical 
application.”  Bell  v.  Wolfish,  441  U.S. 
520,  559  (1979].  In  analyzing  a  drug 
testing  program,  "*  *  *  what  is 
reasonable  depends  on  the  context 
within  which  a  search  takes  place.” 
New  Jersey  v,  T.L.O.,  469  U.S.  at  337. 

In  scrutinizing  whether  a  particular 
search  comports  with  the  Fourth 
Amendment,  courts  have  adopted  a 
balancing  test.  In  general,  to  support  a 
claim  that  a  search  of  an  individual  or 
the  individual’s  property  is  reasonable, 
the  government  must  demonstrate  that, 
on  balance,  "the  government's  need  for 
supervision,  control  and  the  efficient 
operation  of  the  workplace”  outweighs 
the  individual’s  legitimate  expectation 
of  privacy.  O'Connor  v.  Ortega,  480 

U.S _ _  107  S.Ct.  1492, _ (1987]. 

Also  see  e.g..  United  States  v.  Montoya 
de  Hernandez,  473  U.S.  531,  537  (1985]; 


United  States  v.  Villamonte-Marquez, 

462  U.S.  579,  588  (1983];  Delaware  v. 
Prouse,  440  U.S.  648,  654  (1979].  Thus, 
the  courts  must  "*  •  *  consider  the 
scope  of  the  particular  intrusion,  the 
manner  in  which  it  is  conducted,  the 
justification  for  initiating  it,  and  the 
place  in  which  it  is  conducted.”  Bell  v. 
Wolfish,  441  U.S.  at  559. 

Thus  far,  a  number  of  courts  have  held 
or  suggested  in  dicta  that  testing  upon 
reasonable  suspicion  alone  may  be 
inadequate.  Reasonable  suspicion 
testing  allows  inquiry  only  after  a 
problem  manifests  itself  at  work.  See, 
Amalgamated  Transit  Union,  Division 
1279  V.  Cambria  County  Transit 
Authority,  691  F.Supp.  898  (W.O.  Pa. 
1988].  Fii^ermore,  these  courts  have 
allowed  drug  and  alcohol  testing  in  the 
context  of  a  pre-employment  physical  or 
routine  health  examination.  See,  e.g., 
Cambria  County  Transit  Authority  (drug 
and  alcohol  testing  during  annual 
physical  examinations  does  not  violate 
employee  rights  under  the  fourth 
amendment;  individualized  reasonable 
suspicion  not  required];  Wrightsell  v. 
City  of  Chicago,  678  F.Supp.  727  (N,D. 

Ill.  19^]  (drug  testing  of  police  officers 
as  part  of  routine,  reasonably  required, 
employment-related  medical 
examination  is  permissible  where  there 
is  clear  nexus  between  test  and 
employer’s  legitimate  safety  concern]; 
McDonnell  v.  Hunter,  612  F.Supp.  1122, 
1130  n.  6  (S.D.  Iowa  1985]  (Fou^ 
Amendment  does  not  preclude  taking 
body  fluid  specimen  as  part  of  pre¬ 
employment  physical  or  as  part  of 
routine  periodic  physical  examination], 
aff’d  as  modified,  809  F.2d  at  1302  (8th 
Cir.  1987];  Jones  v.  McKenzie,  833  F.2d 
335,  341  (D.C.  Cir.  1987]  Pet.  for  cert, 
filed.  No.  87-1706,  April  15, 1988],  (not 
unreasonable  to  require  drug  testing 
where  an  employee’s  duties  involve 
direct  contact  with  young  school 
children  and  other  physical  safety, 
where  the  testing  is  conducted  as  part  of 
a  roimtine  employment-related  medical 
examination  and  where  there  is  a  clear 
nexus  between  the  test  and  the 
employer’s  legitimate  safety  concern]. 
Moreover,  as  the  court  in  Cambria 
County  Transit  Authority  he\d,  such 
testing  serves  the  laudable  goal  of 
fostering  a  drug  free  and  sober 
workforce  as  well  as  identifying  those 
employees  with  serious  drug  problems. 

Viewed  in  this  light,  it  is  beyond 
dispute  that  the  public  has  an  overriding 
interest  in  assuring  that  sensitive  safety 
transit  personnel  perform  their  duties 
free  of  prohibited  substances.  The  drug 
problem  in  society  in  general  was 
discussed  in  the  NPRM.  The  impairing 
effects  of  drugs  and  the  substantial  risks 


to  public  safety  posed  by  sensitive 
safety-  or  security-related  transit 
personnel  who  use  drugs  underlie  the 
compelling  governmental  interest  in 
promulgating  this  rule. 

In  contrast,  the  drug  testing 
requirements  of  the  final  rule  involve  a 
minimal  invasion  of  privacy.  As  the 
Supreme  Court  has  indicated,  where 
searches  are  undertaken  in  situations 
where  individualized  suspicion  is 
lacking,  other  safeguards  must  be  relied 
upon  to  ensure  that  the  discretion  of  the 
party  conducting  the  search  is  properly 
defined  and  the  scope  of  the  search  is 
limited.  See  Delaware  v.  Prouse,  440 
U.S.  at  654-655  (footnote  omitted];  New 
York  V.  Burger.  107  S.Ct.  2636  (1987].  The 
drug  testing  requirements  of  the  final 
rule  place  significant  constraints  on  an 
employer’s  discretion  in  conducting  drug 
testing.  For  example,  the  requirement  for 
random  drug  testing  calls  for  selection  of 
6m  employee  to  be  tested  in  a 
scientifically-acceptable  manner,  such 
as  use  of  a  computer-based  random 
number  generator.  Requirements  for 
testing  based  on  reasonable  cause  or 
post-accident  testing  also  are  severely 
circumscribed  in  order  to  limit  an 
employer’s  discretion  in  administering 
these  tests  to  employees.  Moreover, 
recipients  will  be  required  to  have  an 
anti-drug  program  in  accordance  with 
the  provisions  of  the  final  rule,  to  ensure 
that  discretion  is  in  fact  limited  in  the 
administration  of  drug  tests  under  the 
anti-drug  program.  Cf.  National 
Treasury  Employees  Union  v.  Reagan, 
685  F.Supp.  1346, 1352-53  (E.D.  La.  1988) 
(holding  that  the  constitutionality  of  an 
Executive  Order  requiring  Federal 
agencies  to  establish  drug  testing 
programs  for  Federal  employees  was  not 
ripe  for  review  since  each  agency  had 
not  implemented  a  finalized,  p6ulicular 
plan]. 

The  actual  testing  procedures  that 
each  employer  is  required  to  implement 
under  this  i^al  rule  also  are  narrowly 
tailored  to  respect  an  employee’s 
reasonable  expectations  of  privacy.  The 
Departmental  regulations  at  49  CFR  P6irt 
40  governing  collection  of  urine  samples, 
as  referenced  in  the  final  rule,  are  based 
on  the  DHHS  Guidelines  which  were 
carefully  designed  to  preserve  privacy 
while  protecting  the  integrity  of  the 
sample.  The  final  rule  contains  a 
number  of  important  employee 
safeguards,  including  privacy  during 
collection  under  most  types  of  tests, 
stringent  laboratory  safeguards,  6md 
provisions  for  challenging  results.  Other 
employee  drug  testing  programs 
incorporating  the  collection  and  testing 
procedures  of  the  DHHS  guidelines  have 
been  upheld  against  constitutional 
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attack.  See  American  Federation  of 
Government  Employees  v.  Dole,  670  F. 
Supp.  445  (D.D.C.  1907),  appeal  filed.  No. 
87-5417  (D.C.  Cir.  Dec.  11, 1987) 
(upholding  the  constitutionality  of  the 
Department  of  Transportation  program 
for  random  drug  testing  of  safety-  and 
security-sensitive  agency  employees); 
National  Association  of  Air  Traffic 
Specialists  v.  Dole,  2  Ind.  Emp.  Rts. 

Cases  (BNA)  68  (D.  Alaska  1987) 

(denying  a  motion  for  a  preliminary 
injunction  against  the  Federal  Aviation 
Administration’s  use  of  urinalysis  drug 
testing  as  part  of  an  annual  physical 
examination  of  the  agency’s  air  traffic 
specialists). 

Equally  significant  is  the  fact  that 
urine  drug  testing  of  sensitive  safety 
employees  is  to  be  conducted  in  the 
“context”  of  the  employment 
relationship.  As  the  Supreme  Court  has 
noted,  “[t]he  operational  realities  of  the 
workplace  *  *  *  may  make  some 
employees’  expectation  of  privacy 
unreasonable.”  O'Conner  v.  Ortega,  107 
S.Ct.  at  1498  (emphasis  in  original).  This 
is  particularly  important  in 
circumstances  where  the  employee 
works  in  an  industry  in  which  an 
employee’s  activities  are  subject  to 
extensive  regulation.  Thus,  persons  who 
work  in  such  “closely  regulated” 
industries  have  a  “reduced  expectation 
of  privacy”  [New  York  v.  Burger,  107 
S.Ct.  2636  (1987)]  and,  “in  effect  consent[ 
]  to  the  restrictions  placed  upon  them” 
[Almeida-Sanchez  v.  United  States,  413 
U.S.  at  271).  For  these  reasons,  two 
Federal  courts  of  appeals  have  upheld 
urinalysis  testing,  in  the  absence  of 
particularized  suspicion,  in  industries 
where  pervasive  regulation  has  reduced 
an  employee’s  expectation  of  privacy. 
See  Rushton  v.  Nebraska  Public  Power 
Dist,  844  F.2d  562,  566  (8th  Cir.  1988) 
(nuclear  plant  operators);  Shoemaker  v. 
Handel,  795  F.2d  1136, 1142  (3rd  Cir.), 
cert,  denied,  479  U.S.  986  (1986)  (horse 
racing  jockeys);  Policemen’s  Benevolent 
Ass’n,  Local  318  v.  Township  of 
Washington,  850  F.2d  133  (3rd  Cir.  1988) 
(police  officers). 

UMTA  recognizes  that  a  number  of 
Federal  and  State  courts  have  rejected 
government-mandated  drug  testing 
program  on  Fourth  Amendment  groimds. 
However,  even  courts  striking  drug 
testing  programs  have  recognized  that 
drug  testing  is  appropriate  in  other 
contexts.  See  e.g.,  Lowom  v.  City  of 
Chattanooga,  1988  U.S.  App.  84  F.2d 
1539, 1553-54  (6th  Cir.  1988)  (Martin.  J.) 
panel  decision  vacated  and  rehearing  en 
banc  (August  3, 1988),  (“When 
determining,  then,  whether  a  mandatory 
drug  search  is  ‘reasonable,’  we  believe 
that,  as  the  costs  to  society  of  an 


impaired  employee  increase,  the 
requisite  level  of  suspicion  that  a  drug 
problem  exists  decreases.”);  American 
Federation  of  Government  Employees  v. 
Meese,  688  F.  Supp.  547,  548  (N.D.  Cal. 
1988]  (issuing  a  preliminary  injunction 
against  a  Bureau  of  Prison  plan  to  test 
randomly  all  agency  employees  but 
nonetheless  noting  that  “[t]here  are 
cases  in  which  compulsory  drug  testing 
may  be  justified  in  the  interest  of  public 
safety  or  security”).  Within  the  mass 
transportation  industry  itself,  a  number 
of  courts  have  reviewed  service 
providers’  drug  testing  programs  and,  in 
most  cases,  have  upheld  such  programs 
in  the  face  of  constitutional  and 
statutory  challenges,  even  where  such 
programs  require  employee  testing  in  the 
absence  of  individualized  suspicion. 
Thus,  an  early  drug  testing  case  upheld 
a  drug  testing  program  of  the  Chicago 
Transit  Authority  requiring,  inter  alia, 
drug  and  alcohol  testing  of  operating 
employees  directly  involved  in  a  serious 
accident.  Division  241,  Amalgamated 
Transit  Union  v.  Suscy,  538  F.2d  1264 
(7th  Cir.),  cert,  denied,  429  U.S,  1029 
(1976).  The  Suscy  court  reasoned  that 
“the  public  interest  in  the  safety  of  mass 
transit  riders  outweighs  any  individual 
interest  in  refusing  to  disclose  physical 
evidence  of  intoxication  or  drug  abuse.” 
538  F.2d  at  1267.  Accord  fones  v. 
McKenzie,  833  F.2d  at  340  (“The  case 
law  on  this  point  is  clear  that  a 
governmental  concern  is  particularly 
compelling  when  it  involves  the  physical 
safety  of  Ae  employees  themselves  or  of 
others.”) 

More  recent  court  decisions  also 
provide  further  support  for  the  testing 
programs  required  by  this  final  rule.  See, 
e.g..  Amalgamated  Transit  Union,  Local 
933  V.  City  of  Oklahoma  City,  No.  CIV- 
86-2182-A  (W.D.  Okla.  September  6, 
1988]  (upholding  annual  physical,  post¬ 
accident,  reasonable  suspicion,  pre- 
employment  and  return  to  duty  from- 
unscheduled-absence  testing  of  transit 
workers);  Burka  v.  New  York  City 
Transit  Authority,  680  F.  Supp.  590 
(S.D.N.Y.  1988]  (drug  testing  as  part  of 
routine,  periodic  physical  examinations; 
pre-employment  or  incident  to  a 
promotion;  as  a  result  of  an  on-duty 
incident;  or  based  upon  reasonable 
suspicion  of  impairment  found  not  to 
violate  Rehabilitation  Act  and  equal 
protection;  however,  disposition  of 
Fourth  Amendment  issues  not  made  on 
summary  judgement);  Dozier  v.  New 
York  City,  519  N.Y,S.2d  135, 142  (1987) 
(“testing  applicants  for  public  safety- 
related  jobs  is  reasonable  under  the 
Fouth  Amendment  if  the  applicant  is 
given  reasonable  notice  of  drug 
testing”);  Transport  Workers’,  Local  234 


V.  SEPTA,  678  F.  Supp.  543  (E.D.  Pa. 

1988)  (upholding  constitutionality  of 
random  testing  of  operating  employees); 
Amalgamated  Transit  Union,  Division 
1279  V.  Cambria  County  Transit 
Authority,  supra,  691  F.  Supp.  898 
(mandatory  drug  and  alcohol  testing 
during  annual  physical  examination 
does  not  violate  Fourth  Amendment); 
Shaw  V.  Unemployment  compensation 
Board  of  Review,  539  A.2d  1383  (pa. 

1988)  (taking  of  bus  drivers’  blood  and 
urine  based  on  supervisor’s  reasonable 
suspicion  comports  with  Fourth 
Amendment).  Cf.  Sanders  v.  WMATA, 

819  F.2d  1151  (D.C.  Cir.  1987) 

(employees’  constitutional  and  statutory 
challenge  to  compulsory  drug  test  and 
discharge  on  basis  of  test  results  after 
on-the-job  accidents  or  incidents  were 
bared  by  doctrine  of  sovereign 
immunity).  But  see  Amalgamated 
Transit  Union,  Local  1277  v.  Sunline 
Transit  Agency,  663  F.  Supp.  1560  (C.D. 
Cal.  1987]  (random  drug  and  alcohol 
testing  of  bus  drivers  and  maintenance 
workers  constitutes  an  unreasonable 
search). 

UMTA  also  is  aware  of  the  recent 
Ninth  Circuit  decision  that  held  that  the 
Federal  Railroad  Administration’s 
mandatory  blood  and  urine  testing  after 
certain  accidents,  incidents,  or  rule 
violations  is  unconstitutional  because 
the  rules  do  not  require  a  showing  of 
“particularized  suspicion”  of  drug  or 
alcohol  impairment  prior  to  testing. 
Railway  Labor  Executi ves  ’  Association 
V.  Burnley,  839  F.2d  575  (9th  Cir.),  cert, 
granted,  108  S.  Ct.  2033  (1988).  The  Ninth 
Circuit  based  its  views,  in  part,  on  the 
proposition  that  “*  *  *  the  vast  bulk  of 
[railroad]  safety  regulation  is  directed  at 
owners  and  managers  of  railroads,  not 
employees.”  Id.  at  585. 

The  Supreme  Coimt  has  granted  a 
government  petition  for  a  writ  of 
certiorari  in  Railway  Labor  Executives’ 
Association  v.  Burnley  and  has  ordered 
that  this  case  be  argued  this  term  “in 
tandem”  with  National  Treasury 
Employees  Union  v.  von  Raab,  816  F.2d 
170  (5th  Cir.  1987),  cert,  granted,  108  S. 
Ct.  1072  (1988)  (upholding  drug  testing  of 
applicants  for  critical  safety  or  security 
sensitive  positions  in  the  U.S.  Customs 
Service).  Decisions  in  these  cases  may 
not  be  forthcoming  imtil  the  spring  of 
1989.  However,  in  the  absence  of 
Supreme  Court  guidance,  UMTA  is 
convinced  that  the  need  for  drug  testing 
by  urinalysis  in  the  transit  industry  to 
determine  fitness  for  duty  of  sensitive 
safety  employees  and,  thereby,  to 
ensure  public  safety  clearly  outweighs 
the  privacy  interest  of  individuals  in  this 
class. 
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While  not  totally  free  from  doubt,  it  is 
UMTA’s  opinion  that  UMTA’s  anti-drug 
program,  and  similar  drug  testing 
regimens  proposed  by  other 
administrations  within  the  Department 
of  Transportation,  will  be  determined  to 
be  constitutional.  The  critical  need  for 
properly-administered  drug  testing  to 
ensure  that  employees  in  the 
transportation  industry  do  not  have 
drugs  or  drug  metabolites  in  their 
system  while  performing  sensitive  safety 
functions  outweighs  the  reduced  privacy 
interest  of  these  employees. 

2.  Statutory  Basis  for  the  Rule 

Some  commenters  suggest  that  UMTA 
does  not  have  sufficient  statutory 
authority  to  issue  a  rulemedcing  that 
requires  drug  testing  of  employees  of 
recipients  of  UMTA  funds.  One  recipient 
notes  that  the  “Findings  and  Purposes" 
of  the  UMT  Act  (section  2)  provides  no 
speciHc  safety  statutory  authority,  but 
rather  states  that  the  purposes  of  the 
UMT  Act  are  to  (1)  assist  in  the 
development  of  improved  mass 
transportation  facilities,  equipment, 
techniques  and  methods;  (2)  encourage 
the  planning  and  establishment  of  area 
wide  luban  mass  transportation  systems 
needed  for  economical  and  desirable 
urban  development;  and  (3)  provide 
assistance  to  State  and  local 
governments  and  their  instrumentalities 
in  financing  such  systems.  Another 
commenter  points  out  that  section  9  of 
the  UMT  Act  sets  forth  specific 
provisions  of  the  UMT  Act  that  apply  to 
the  section  9  formula  program,  but  that 
section  9(e)(1)  provides  that  no  other 
condition,  limitation  or  UMT  Act 
provision  applies  to  the  program. 

Finally,  a  commenter  notes  that  section 
12(d)  of  the  UMT  Act  provides  that 
“(n]one  of  the  provisions  of  this  Act 
shall  be  construed  to  authorize  the 
Secretary  to  regulate  in  any  manner  the 
mode  of  operation  of  any  mass 
transportation  system  with  respect  to 
which  a  grant  is  made  under  section  3 
*  *  and  concludes  that  this  prevents 
UMTA  from  issuing  this  drug  regulation. 

UMTA  Response.  As  noted  in  the 
NPRM,  the  grant  programs  under  both 
section  3  and  section  9  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended  (The  UMT  Act)  require  a 
recipient  of  Federal  financial  assistance 
to  have  the  inherent  capacity  to  carry 
out  the  purposes  of  the  transit  grants. 
Under  the  section  3  discretionary  grants 
program,  section  3(a)(2)(A)(i)  provides 
that  “No  grant  or  loan  shall  be  provided 
under  this  section  unless  the  Secretary 
determines  that  the  applicant  has  or  will 
have — (1)  the  legal,  financial,  and 
technical  capacity  to  carry  out  the 
proposed  project;  *  * 


Essentially  the  same  requirement  is 
contained  in  the  formula  grant  program 
under  section  9,  although  in  the  form  of 
a  certification.  Section  9(e)(3)  provides 
that  each  recipient  of  section  9  funding 
“*  *  *  should  submit  to  the  Secretary 
annually  a  certification  that  such 
recipient  *  *  *  has  or  will  have  the 
legal,  financial,  and  technical  capacity 
to  carry  out  the  proposed  program  of 
projects  *  *  This  provision  also 
requires,  as  does  section  3,  a 
certification  by  the  recipient  that  it  has 
“satisfactory  continuing  control"  over 
the  use  of  UMTA-assisted  facilities  and 
equipment. 

The  technical  capacity  to  carry  out  a 
mass  transit  project  necessarily  must 
include  an  ability  to  provide  essentially 
safe  mass  transportation  services,  and  it 
is  within  the  scope  of  this  requirement 
for  UMTA  to  require  recipients  of 
sections  3  and  9  funding  to  undertake 
measures  that  would  enJiance  their 
ability  to  provide  safe  operations. 
“Satisfactory  continuing  control"  also 
necessarily  implies  the  ability  to  ensure 
that  the  safe  operation  of  UMTA- 
assisted  facilities  and  equipment  is  not 
endangered  by  drug  use  by  employees 
who  perform  sensitive  safety  functions. 

Under  the  section  3  discretionary 
program,  moreover,  the  Secretary  is 
authorized  to  make  grants  “*  *  *  on 
such  terms  and  conditions  as  the 
Secretary  may  prescribe  *  *  *," 
providing  even  broader  authority  under 
this  program  to  require  a  recipient  to 
institute  a  drug  program  before  a  grant 
will  be  awarded.  Fimds  made  available 
under  23  U.S.C.  103(e)(4),  moreover, 
essentially  are  subject  to  the  same 
provisions  and  requirements  applicable 
to  funds  made  available  under  section  3. 

For  the  section  10  transportation 
program  for  non-urbanized  areas, 
subsection  18(f)  provides  that  “grants 
imder  this  section  shall  be  subject  to 
such  terms  and  conditions  (which  are 
appropriate  to  the  special  needs  of 
public  transportation  in  areas  other  than 
urbanized  areas)  as  the  Secretary  may 
prescribe."  The  requirements  proposed 
here  would  be  among  the  terms  and 
conditions  imposed  imder  the  authority 
of  this  section. 

In  addition.  Congress  has  indicated  its 
policy  that  UMTA  have  a  continuing 
role  in  transit  safety  in  section  22  of  the 
UMT  Act.  That  section  provides  the 
Secretary  (and,  by  delegation,  UMTA) 
with  authority  to  investigate  certain 
conditions  which  the  Secretary  believes 
create  a  serious  hazard  of  death  or 
injury.  If  the  Secretary  determines  that 
such  conditions  do  create  such  a  hazard, 
the  Secretary  shall  require  the  recipient 
of  UMTA  funding  to  submit  a  plan  for 


correcting  or  eliminating  such  condition. 
The  Secretary  is  authorized  to  withhold 
funding  under  the  UMT  Act  until  the 
plan  is  implemented. 

Regarding  the  comments  raised  above, 
we  recognize  the  general  nature  of  the 
“Findings  and  Purposes"  section  of  the 
UMT  Act  as  originally  enacted,  as  well 
as  the  cited  restrictions  on  UMTA’s 
authority  under  sections  3  and  9.  It  is 
important  to  note,  however,  that  each 
time  the  UMT  Act  has  been  amended  by 
reauthorization  legislation,  UMTA 
generally  has  been  given  a  broader 
mandate  to  administer  and  regulate  the 
activities  of  its  grantees.  For  example, 
under  the  most  recent  transit 
reauthorization  law,  the  1987  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (Pub.  L 100-17),  UMTA 
specifically  was  required  to  issue  no 
less  than  seven  rulemakings.  That  same 
Act,  moreover,  implicidy  recognizes 
UMTA’s  authority  to  provide  guidance 
and  oversight  with  respect  to  its 
grantees’  activities  by  requiring  at 
section  12(i)  that  any  UKCTA  “*  *  * 
statement  of  general  or  particular 
applicability  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  in 
carrying  out  provisions  of  this  Act”  be 
issued  as  a  “rule"  subject  to  notice-and- 
comment  rulemaking  in  the  Federal 
Register. 

UMTA  is  charged  with  the 
responsibility  of  overseeing  the 
expenditure  of  approximately  $3  billion 
annually.  ’This  final  rulemaking, 
consistent  with  the  underlying  statutory 
authority  in  sections  3, 9,  and  18  of  the 
UMT  Act,  is  in  furtherance  of  that 
responsibility. 

3.  Preemption  of  state  and  local  law 

In  the  NPRM,  UMTA  noted  that  the 
rule  would  not  preempt  State  or  local 
laws,  and  there  could  be  instances  in 
which  a  State  or  local  agency  could  face 
a  conflict  between  compliance  with  the 
proposed  regulation  and  State  and  local 
requirements.  The  comments  bear  this 
out.  For  example,  the  final  rule  requires 
random  testing.  Some  State  or  local 
laws  apparently  prohibit  or  limit  random 
testing.  In  this  situation,  the  UMTA  rule 
would  not  preempt  the  application  of  the 
State  or  local  law;  if  compliance  with 
the  State  or  local  law  prevented  the 
grantee  from  complying  with  the  UMTA 
rule,  however,  the  grantee’s  UMTA 
funding  could  be  jeopardized.  Many 
grantees  operate  under  “consent” 
statutes  that  permit  them  to  take  all 
necessary  actions  to  comply  with 
Federal  grant  conditions.  Such  laws,  in 
most  cases,  could  resolve  the  potential 
conflict  outlined  above.  Not  all  States 
have  such  “consent”  statutes,  however. 
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In  the  NPRM,  UMTA  sought  comment 
on  whether  conflicts  of  this  sort 
therefore  are  likely  to  arise  and,  if  so, 
what  steps  should  be  taken  to  avoid  or 
resolve  diem. 

A  number  of  comments  and  concerns 
were  presented  on  this  issue,  and 
UMTA  recognizes  that  because  the  anti¬ 
drug  rule  does  not  preempt  State  law, 
conflicts  may  indeed  occur.  Accordingly, 
UMTA  has  decided  to  permit  a  recipient 
to  seek  a  temporary  waiver  from  any 
particular  part  of  the  rule  that  the 
recipient  believes  it  is  unable  to  comply 
with  because  of  State  or  local  law. 
Temporary  waivers  are  discussed  in 
detail  elsewhere  in  this  preamble. 

4.  Effect  of  rule  on  other  federal 
regulations 

Commenters  brought  to  UMTA’s 
attention  an  issue  we  did  not  address  in 
the  NPRM,  that  certain  recipients  may 
be  subject  not  only  to  UMTA’s  drug  rule 
but  the  related  rules  of  the  Federal 
Railroad  Administration  (FRA),  the 
Coast  Guard,  and  the  Federal  Highway 
Administration  (FHWA). 

More  specifically,  a  number  of 
recipients  of  UMTA  funds  provide 
commuter  rail  operations  and,  as  such, 
are  subject  to  F^  regulation,  including 
the  FRA  anti-drug  regulation.  In 
addition,  certain  UMTA  recipients 
operate  ferry  boats  in  mass 
transporation  service,  and  ferry  boats 
are  subject  to  Coast  Guard  jurisdiction 
and  to  its  anti-drug  regulation. 

Since  both  the  FRA’s  and  the  Coast 
Guard’s  anti-drug  regulations  are 
generally  consistent  with  UMTA’s, 
UMTA  has  decided  to  permit  a  recipient 
to  certify  to  UMTA  that  its  sensitive 
safety  employees  are  covered  under  the 
FRA  or  Coast  Guard  regulation. 

Standard  certiflcation  language  to  this 
effect  is  included  in  UMTA’s  final 
regulation.  Such  a  certification  will 
satisfy  the  recipient’s  requirements 
under  the  UMTA  drug  regulation  for 
those  operations  the  Coast  Guard  or 
FRA  cover.  A  recipient  may  have  to 
submit  two  separate  certifications  if  it  is 
subject,  say,  to  the  Coast  Guard 
regulation  with  respect  to  ferry  boat 
operations  but  otherwise  is  subject  to 
UMTA’s  regulation  for  its  bus  operation. 
That  recipient  would  submit  a 
certification  of  compliance  with  the 
Coast  Guard  rule  for  the  ferry  boat 
operations,  and  the  UMTA  certification 
for  its  other  operations. 

The  FHWA  also  is  issuing  an  anti¬ 
drug  rule.  That  rule,  however,  includes  a 
governmental  exemption,  the  effect  of 
which  is  to  exclude  all  UMTA  public 
body  recipients  from  its  coverage.  It  is 
possible  that  the  FHWA  rule  may  cover 
certain  private  operators  under  contract 


to  an  UMTA  recipient  if  such  operators 
are  engaged  in  interstate  commerce. 
UMTA  is  willing  to  consider  a  request 
from  a  recipient  on  behalf  of  a  private 
operator  subject  to  the  FHWA  rule  not 
to  be  subject  as  well  to  the  UMTA  rule, 
but  we  do  not  propose  a  blanket 
certification  to  this  effect.  We  believe 
this  will  not  be  a  signficant  issue  and 
would  rather  address  it  on  a  case-by¬ 
case  basis,  taking  into  consideration  the 
compliance  of  the  private  operator  with 
the  FHWA  rule  and  other  factors. 

G.  Section  by  Section  Analysis 

This  final  rule  includes  three  parts: 
Subpart  A  covering  general  matters; 
Subpart  B  covering  drug  testing;  and 
Subpart  C  addressing  administrative 
issues.  Each  of  these  Subparts  is 
summarized  below. 

Subpart  A  includes  general 
information  about  the  anti-drug  rule. 
Section  653.1,  Purpose,  describes  the 
rule’s  requirement  that  a  recipient  of 
funds  from  UMTA  must  establish  an 
anti-drug  program  meeting  the  minimum 
criteria  set  forth  in  the  rule. 

Section  653.1(b)  of  this  regulation 
provides  that  an  employer  may  test  the 
sample  obtained  under  this  rule  only  for 
the  drugs  required  or  specifically 
authorized  to  be  tested  under  this  rule. 
That  is,  an  employer  must  test  the 
sample  for  the  five  major  drugs  listed  in 
this  regulation.  Only  if,  in  the  context  of 
reasonable  cause  testing,  UMTA 
authorizes  testing  for  additional  Drug  X 
under  49  CFR  Part  40  (an  approval 
which  would  be  granted  only  after 
consultation  with  the  Department  of 
Health  and  Human  Services,  and  only 
on  the  basis  of  an  HHS-established 
testing  protocol  and  positive  threshold) 
may  the  employer  also  test  the  sample 
for  that  drug. 

Absent  such  an  approval,  if  the 
employer  wants  to  test,  in  addition,  for 
Drug  Y,  the  employer  must  obtain  a 
second  sample  from  the  employee.  The 
obtaining  of  this  second  sample  is  not 
under  the  authority  of  this  regulation. 
The  employer  must  base  its  request  for 
the  second  sample  on  whatever  other 
legal  authority  is  available,  since  the 
employer  cannot  rely  on  this  regulation 
as  the  basis  for  the  request. 

Section  653.3,  Scope,  indicates  that  the 
program  applies  to  a  recipient  of  funds 
under  sections  3, 9,  or  18  of  the  UMT 
Act,  or  a  recipient  of  interstate  transfer- 
transit  funds  under  section  103(e)(4)  of 
23  U.S.C.  In  addition,  if  a  recipient  uses 
a  public  or  private  operator  to  provide 
mass  transportation  services,  this  rule 
also  affects  the  operator  through  the 
recipient’s  certification  to  UMTA. 

Section  653.5,  Definitions,  defines  key 
terms  as  they  are  used  in  the  regulation. 
"Accident”  is  defined  as  an  occurrence 


involving  a  vehicle  in  revenue  service  in 
which  a  death  occurs  or  someone  must 
be  treated  at  a  medical  facility.  An 
accident  also  covers  a  situation  where 
property  damage  is  estimated  to  be 
$5,000  or  more  or  one  which  must  be 
reported  to  the  Federal  Highway 
Administration,  the  Federal  Railroad 
Administration,  or  the  Coast  Guard.  As 
§  653.15  makes  clear,  the  fact  that  an 
accident  has  occurred  does  not  itself 
require  post-accident  drug  testing. 

Rather,  the  recipient  must  first 
determine  that  the  employee  contributed 
to  the  accident  or  cannot  completely  be 
discounted  as  a  contributing  factor  to 
the  accident. 

Moreover,  this  section  defines  “pass  a 
drug  test"  and  points  out  that  the 
laboratory  analysis  of  a  specimen  is  not 
the  sole  criterion  for  determining  the 
presence  of  drugs.  Rather,  the  medical 
review  officer  must  independently 
review  those  test  results  before  a 
positive  drug  test  results  will  be 
reported  to  a  recipient  or  operator. 

“Prohibited  drug"  means  marijuana; 
cocaine,  opiates;  phencyclidine  (PCP), 
and  amphetamines. 

“Recipient"  is  defined  as  a  direct 
recipient  of  Federal  financial  assistance 
from  UMTA.  Under  the  section  18  rural 
program,  the  States  are  the  recipients  of 
funds  from  UMTA.  The  States  generally 
then  make  the  funds  available  to 
subrecipients  throughout  the  State.  For 
purposes  of  the  anti-drug  regulation,  the 
States  make  the  certification  of 
compliance  to  UMTA  and  may  then 
administer  the  program  directly  or 
require  subrecipients  separately  to 
comply  with  the  regulation  as  a 
condition  of  receiving  Federal  funds 
through  the  State.  In  either  case,  UMTA 
will  deal  directly  with  the  States 
regarding  the  regulation,  not  the 
subrecipients.  A  parallel  approach  is 
used  with  respect  to  any  private 
operator  providing  transit  service  under 
contract  to  a  recipient.  The  recipient 
would  certify  its  compliance  with  the 
drug  regulation  to  UMTA,  and  the 
recipient  in  turn  would  have  to  make 
certain  that  the  private  operator  was  in 
compliance  with  the  regulation. 

The  section  defines  those  employees 
of  a  recipient  who  specifically  are 
covered  by  the  rule  under  “sensitive 
safety  function."  This  definition  does 
not  include  those  who  volunteer  their 
services,  a  fairly  common  practice 
among  small  operators.  It  does  cover 
those  employees  who  perform  duties 
related  to  the  safe  operation  of  mass 
transportation  service  in  the  operation, 
control,  or  maintenance  functions  of  the 
system,  or  those  who  supervise  such 
employees. 
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This  section  defines  “small  operator" 
as  those  under  the  section  18  program 
and  section  3  or  section  9  recipients  in 
urbanized  areas  of  less  than  200,000  in 
population. 

Section  653.7  provides  that  a  recipient 
shows  compliance  with  the  regulation 
by  certifying  to  that  effect  to  UMTA. 
Section  653.35  provides  that  the 
certification  must  be  made  a  year  after 
the  rule  becomes  ffnal  or,  in  the  case  of 
small  operators,  a  year  and  a  half  after 
the  rule  becomes  final. 

Section  653.9  describes  the  required 
elements  of  a  drug  program.  In  addition 
to  the  five  types  of  drug  testing  of 
sensitive  safety  employees,  the  program 
also  must  include  a  policy  statement  on 
drug  use  in  the  workplace,  and  an 
employee  education  and  training 
program. 

Subpart  B  sets  out  the  specific 
requirements  of  a  drug  testing  program. 
Section  653.11  requires  a  transit 
employer  to  give  a  drug  test  to  an 
applicant  it  would  like  to  hire  for  a 
sensitive  safety  position.  This  section 
prohibits  the  applicant  from  being  hired 
for  a  sensitive  safety  position  if  the 
applicant  does  not  pass  the  drug  test. 
This  section  also  applies  to  an  employee 
who  is  being  transferred  to  a  sensitive 
safety  position. 

Section  653.13  requires  a  transit 
employer  to  give  a  drug  test  to  any 
sensitive  safety  employee  it  reasonably 
suspects  is  using  dnigs.  The  section 
requires  two  supervisors  to  make  the 
decision  to  test  for  most  operators,  but 
allows  one  supervisor  to  make  the 
decision  for  small  operators.  The 
supervisor  or  supervisors  making  the 
decision  must  be  able  to  explain  and 
document  the  reason  for  their  suspicion. 

Section  653.15  requires  a  transit 
employer  to  give  a  drug  test  to  any 
sensitive  safety  employee  involved  in  an 
accident  unless  it  is  clear  that  the 
employee's  performance  was  not  a 
factor  in  the  accident.  Under  this 
section,  the  person  making  the  decision 
to  test  could  be  a  road  supervisor  or  any 
other  person  designated  by  the  transit 
employer  to  make  it.  This  test  must  be 
done,  that  is  the  urine  specimen  must  be 
collected,  as  soon  as  possible,  but  not 
later  than  32  hours  after  the  accident. 

Section  653.17  requires  a  transit 
employer  to  give  a  number  of 
unannounced  drug  tests  equal  to  50 
percent  of  its  employees  each  year.  The 
selection  of  who  is  tested  under  this 
section  must  be  made  by  using  a 
scientifically  valid  random  number 
generation  method. 

Section  653.19  requires  that  if  a  transit 
employer  is  going  to  allow  an  employee 
who  refuses  to  t^e  a  drug  test  or  did 
not  pass  a  drug  test  to  return  to  work  in 


a  sensitive  safety  position  the  employee 
must  pass  a  return  to  duty  drug  test.  The 
medical  review  officer  also  must 
determine  that  the  individual  may  return 
to  duty.  This  section  would  apply  for 
example,  if  an  employee’s  job  was  held 
open  while  the  employee  took  part  in  a 
drug  rehabilitation  program.  Under  this 
section  the  employee  also  may  be  given 
an  unannoimced  drug  test  at  any  time 
during  the  first  60  months  back  on  duty 
in  a  sensitive  safety  position. 

Section  653.21  requires  that  all  drug 
tests  given  imder  this  part  comply  with 
Department  of  Transportation 
regulations  at  49  CFR  Part  40.  These 
regulations  include  requirements 
regarding  preparation  of  the  collection 
site,  verification  of  the  specimen 
collected,  and  proper  handling  of  the 
specimen. 

Section  653.23  limits  the  laboratory 
sites  which  may  be  used  to  perform  the 
analysis  of  the  specimens  collected  to 
those  which  are  certified  to  do  drug 
testing  for  the  United  States  government 
by  the  Department  of  Health  and 
Human  Services.  Further  information  on 
certified  laboratory  sites  may  be 
obtained  from  the  National  Institute  on 
Drug  Abuse  at  (301]  443-6780. 

Section  653.25  specifies  that  drug  tests 
under  this  part  must  be  evaluated  for  the 
presence  of  marijuana  metabolites, 
cocaine  metabolites,  opiate  metabolites, 
PCP,  and  amphetamines.  49  CFR  Part  40 
sets  out  the  levels  at  which  each  of 
these  drugs  or  their  metabolites  are 
scientifically  substantial  enough  to 
indicate  use  of  the  drug.  Under  this 
section  the  laboratory  must  follow  the 
testing  precedures  in  49  CFR  Part  40, 
including  performing  an  initial  screen  by 
immunoassay  and  a  confirmation  by 
using  gas  chromatography/mass 
spectrometry  (GC/MS),  and  properly 
storing  the  remains  of  any  specimen  that 
tests  positive  both  times.  Under  this 
section  the  laboratory  notifies  the 
medical  review  officer  of  the  results  of 
its  analysis  of  each  specimen. 

Section  653.27  requires  each  transit 
employer  to  have  a  licensed  physician 
available  to  act  as  medical  review 
officer  for  its  anti-drug  program.  The 
medical  review  officer  does  not  need  to 
be  an  employee  of  the  transit  employer, 
such  service  can  be  provided  on  a 
contractual  basis.  This  section  also  sets 
out  the  responsibilities  of  the  medical 
review  officer.  Most  importantly,  it  is 
the  medical  review  officer  who  receives 
the  laboratory  results  and  makes  the 
determination  whether  an  individual 
does  not  pass  a  drug  test  as  defined  in 
the  rule.  This  determination  involves  not 
only  analysis  of  the  test  results  but 
includes  reviewing  the  individual’s 
medical  information  as  well.  The 


medical  review  officer  also  determines 
when  an  employee  who  did  not  pass  a 
drug  test  or  refused  to  take  one  may 
return  to  duty. 

Section  653.29  allows  an  employee 
who  does  not  pass  a  drug  test  to  request 
additional  analysis  of  the  urine  sample 
the  employee  provided.  An  employee 
requesting  this  additional  analysis  may 
be  required  to  advance  the  cost  of  the 
retest,  but  must  be  reimbursed  if  the 
employee  passes  the  drug  test  as  a 
result  of  the  retest.  This  section  does  not 
apply  to  individuals  who  were 
administered  a  i^e-employment  drug 
test.  However,  nothing  in  this  section 
prohibits  a  transit  employer  from 
offering  this  same  benefit  to  applicants. 

Subpart  C  sets  forth  a  number  of 
administrative  requirements  under  the 
rule,  including  recordkeeping  and 
reporting  requirements  under  §  653.31.  A 
recipient  is  to  submit  a  semi-annual 
report  to  UMTA  on  such  matters  as  the 
total  number  of  drug  tests  administered 
by  the  recipient;  the  total  number  of 
those  who  did  not  pass  a  drug  test;  and 
information  in  general  about  the 
program. 

Section  653.33  provides  that  individual 
test  results  may  be  released  to  a  third 
party  only  upon  the  written  consent  of 
the  individual  involved,  and  only  so  long 
as  that  consent  identifies  the  particular 
person  to  receive  the  information. 

Section  653.35  provides  three 
examples  of  a  certification  a  recipient 
provides  to  UMTA  to  be  in  compliance 
with  the  rule.  One  certification  relates  to 
those  covered  by  the  UMTA  rule,  while 
the  other  two  cover  those  recipients  that 
may  also  be  subject  to  the  Coast  Guard 
or  Federal  Railroad  Administration  anti¬ 
drug  regulation.  Coverage  under  either 
of  those  programs  satisfies  the  UMTA 
regulation  as  well  so  long  as  the 
recipient  certifies  to  UMTA  it  is  so 
covered. 

Finally.  S  653.37  allows  a  recipient  to 
seek  a  temporary  waiver  fi‘om  UMTA  if 
it  believes  it  is  unable  to  comply  with  a 
portion  of  the  rule,  because  of  State  or 
local  law.  Among  other  things,  the 
recipient  must  include  a  legal  opinion 
describing  the  legal  impediment  to  its 
compliance  with  the  regulation.  Any 
temporary  waiver  granted  by  UMTA 
will  specify  which  provision  of  the  rule 
is  being  waived  and  when  the  expiration 
date  of  the  temporary  waiver.  The 
expiration  date  of  a  temporary  waiver 
will  be  no  later  than  December  31, 1989. 

H.  Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Urban  Mass  Transportation 
Administration.  Office  of  Public  Affairs, 
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400  Seventh  Street,  SW.,  Washington, 

DC  20590  or  by  calling  (202)  366-4043. 

II.  Economic  Analysis 

A.  Summary 

The  Urban  Mass  Transportation 
Administration  (UMTA)  has  evaluated 
the  industry  cost  impacts  and  benefits  of 
this  final  rule.  What  follows  is  a 
summary  of  a  detailed  economic 
analysis,  the  full  text  of  which  is 
available  for  review  in  the  docket  to  this 
rulemaking. 

The  UMTA  has  determined  that  this 
rulemaking  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
required  anti-drug  program  is  not  likely 
to  have  costs  of  over  $100  million  in  any 
one  year.  The  assumptions  used  in 
preparing  the  economic  impact 
estimates  for  this  regulatory  evaluation 
are  based  on  information  received  from 
(1)  public  comments  on  the  Notice  of 
Proposed  Rulemaking  received  during 
hearings  or  submitted  in  writing  to  the 
docket,  (2)  data  on  the  mass  transit 
industry  included  in  the  National  Urban 
Mass  Transportation  Statistics  Section 
15  Annual  Reports  and  other  reports, 
and  (3)  data  provided  by  chemical 
testing  laboratories,  the  National 
Institute  on  Drug  Abuse  (NIDA),  and 
other  agencies  and  individuals 
knowledgeable  about  drug  abuse  and 
chemical  testing  in  the  United  States. 

In  response  to  conunents  on  the 
proposed  rulemaking,  a  number  of 
changes  which  affect  the  economic 
impact  of  the  anti-drug  program  have 
been  made  in  the  final  rule.  These 
comments,  and  the  responses  to  them, 
are  discussed  in  the  comments  section 
of  the  preamble  to  the  final  rule. 

The  rule  is  applicable  to  agencies 
which  receive  Federal  funds  ft’om  grant 
programs  under  sections  3, 9,  and  18  of 
the  Urban  Mass  Transportation  Act  of 
1964,  (The  UMTA  Act),  as  amended.  It  is 
estimated  that  the  rule  initially  will 
affect  approximately  1,606  transit 
agencies  and  195,500  persons  in 
sensitive  safety  functions. 

B.  Costs 

UMTA  estimates  that  this  rule  will 
cost  $13.21  million  in  the  first  year, 

$13.79  million  in  the  second  year,  and 
$14.14  million  in  the  third  and 
succeeding  years  (in  constant  dollars). 
Costs  for  year  one  consist  of  $6.81 
million  for  drug  testing,  $3.21  million  for 
initial  program  development,  $2.66 
million  for  employee/supervisor 
education  and  training,  and  $0.53  million 
for  program  reporting  to  UMTA.  These 
costs  are  detailed  in  Appendices  A  and 
B  of  the  Regulatory  Evaluation.  The  first 
year  of  testing  would  affect  a  total 


population  of  approximately  195,500 
persons.  Random  drug  testing  is 
conducted  at  an  annual  rate  of  50 
percent  of  the  affected  population  after 
the  first  year.  It  is  estimated  that  initial 
drug  screening  tests  will  cost  $25.00 
each  and  confirmation  tests  will  cost 
$35.00  each.  Specimen  collection  for 
testing  is  estimated  to  require  30 
minutes  of  an  employee’s  time  while  on 
pay  status,  and  an  administrative  cost  of 
$35.00  is  estimated  for  each  test 
administered.  Although  the  rule  does  not 
require  rehabilitation  or  continued 
emplo}mient  of  persons  who  test 
positive  for  drugs;  therefore,  no  costs  are 
estimated  for  return  to  duty  testing. 

In  addition  to  the  direct  costs  for 
testing,  each  transit  agency  will  also 
bear  Ae  costs  for  development  of  a  drug 
control  policy,  for  employee  and 
supervisor  training,  and  for  reporting  the 
results  of  drug  testing  to  UMTA.  It  is 
estimated  that  the  costs  for  program 
development  and  policy  formulation  will 
be  $2,000  per  transit  agency.  The  final 
rule  does  not  specify  a  minimum  number 
of  hours  for  employee  and  supervisor 
training  to  be  conducted,  except  that 
supervisors  making  the  determination  to 
test  based  on  reasonable  cause  must 
receive  at  least  60  minutes  of  training. 
However,  for  purposes  of  this  analysis, 
UMTA  has  calculated  that  each 
employee  in  a  sensitive  safety  position 
will  receive  one  hour  of  training  and 
each  supervisor  will  receive  two  hours 
of  training  per  year.  Average  hourly 
wages  for  employees  and  supervisors 
are  estimated  at  $12.58  and  $15.00, 
respectively.  It  is  estimated  that 
preparation  of  the  required  semi-annual 
and  annual  reports  to  the  UMTA  will 
require  a  total  of  16  hours  of  labor  at 
$20.00  per  hour  each  year. 

UMTA  notes  that  a  number  of 
commenters  were  concerned  about  the 
costs  associated  with  labor  negotiations, 
arbitration,  litigation,  or  lost  wages 
which  may  result  fi'om  implementation 
of  this  rule.  However,  because  of  the 
uncertain  nature  of  these  actions  and 
the  varied  costs  that  might  be 
associated  with  them,  UMTA  did  not 
include  any  cost  associated  with  them  in 
this  analysis. 

Large  transit  operations  will  have 
twelve  months  to  implement  their  drug 
control  programs.  Small  entities  (Section 
18  funding  recipients  and  other  entities 
serving  urbanized  areas  with 
populations  of  200,000  or  less)  will  have 
24  months  for  program  implementation. 

C.  Benefits 

UMTA  believes  that  two  major 
benefits  will  accrue  from  this  rule.  First, 
will  be  a  reduction  in  potential  fatalities, 
personal  injuries  and  property  losses 


resulting  from  accidents  attributed  to 
individuals  whose  judgment  or  motor 
skills  may  be  adversely  affected  by  the 
use  of  illicit  drugs.  Second,  will  be  the 
benefits  accruing  to  recipients  and 
operators  fi'om  the  potential  reduction  in 
absenteeism,  lost  productivity,  medical 
and  insurance  claim  costs,  and 
improved  general  safety  in  the 
workplace.  According  to  a  1987  NIDA 
report  on  Strategic  Planning  for  Work¬ 
place  Drug  Abuse  Programs,  abusers  of 
drugs  and  alcohol,  in  comparison  to 
other  workers,  have  3.6  times  as  many 
accidents,  file  1.5  times  as  many 
workers'  compensation  claims,  are 
absent  2.5  times  more  often  for  sick 
leave  of  8  days  or  more,  and  incur  3.0 
times  the  normal  medical  costs. 

UMTA  has  been  unable  to 
quantitatively  estimate  the  extent  to 
which  this  rule  will  reduce  drug  use  in 
the  mass  transportation  industry,  and 
thus  would  enhance  public  safety  or 
promote  transit  operations  as  a  whole. 
However,  a  number  of  serious  transit 
accidents  have  been  reported  in  recent 
years  in  which  operating  personnel  were 
determined  to  have  drugs  in  their 
systems  at  the  time  of  the  accident. 
Analysis  of  the  UMTA  Section  15 
Annual  Report  for  1985  and  “A 
Directory  of  Rural  and  Specialized 
Transit  Operators,”  by  Rural  America 
for  UMTA  dated  June  1986  (Rural 
America  Report)  indicates  Aat  there 
were  more  Aan  17,300  vehicle  related 
accidents  reported  involving  fatalities, 
injuries,  or  significant  property  damage 
as  defined  in  the  rule.  The  1985  NIDA 
National  Household  Survey  on  Drug 
Abuse  reports  that  19.3  percent  of  all 
Americans  use  some  illicit  drug  in  the 
past  twelve  months,  12.0  percent  in  the 
past  30  days.  Assuming  that  only  10 
percent  of  mass  transit  employees  (as 
compared  to  19.3  percent  of  the  general 
population)  use  illicit  drugs  and  that 
drug  users  are  3.6  times  more  likely  to 
be  involved  in  accidents,  it  is  possible  to 
estimate  that  approximately  28  percent 
of  mass  transportation  accidents  may 
have  been  caused  by  persons  who  use 
illicit  drugs.  Thus,  as  many  as  4,844  of 
the  17,300  accidents  occurring  in  1985 
could  be  attributed  to  drug  abuse. 

Another  significant  benefit  of  the  rule, 
as  it  relates  to  a  reduction  in  accidents, 
is  the  prevention  of  passenger  deaths 
and  injuries.  It  is  difficult  to  ascribe  a 
dollar  value  to  human  life;  however,  it  is 
obvious  that  transit  agencies  face  a 
potential  financial  liability  in  the  event 
of  death  or  injury  of  a  passenger.  For 
purposes  of  this  analysis,  it  is  estimated 
that  the  financial  liability  of  a  transit 
agency  for  a  death  to  be  $1  million. 
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Because  adequate  data  are  not 
available  upon  which  to  base  a  benefit 
analysis  directed  specifically  at  mass 
transportation,  a  macro  approach  is 
taken  to  estimate  benefits.  A 1984 
Department  of  Health  and  Human 
Services  (DHHS)  study  estimated  the 
economic  cost  to  American  society  from 
drug  abuse  to  be  $66  billion  annually. 
More  recent  reports  by  the  National 
Business  Crime  Information  Center  and 
the  Research  Triangle  Institute  have 
estimated  this  cost  to  society  to  be  in 
excess  of  $100  billion  annually.  The 
estimated  195,500  employees  in  the  mass 
transit  industry  covered  by  this  rule 
represent  approximately  eight- 
hundredths  of  one  percent  of  the  United 
States  population  of  236  million.  Thus,  if 
drug  use  in  tfie  industry  is  assumed  to  be 
the  same  as  in  the  general  population, 
and  if  this  rule  were  100  percent 
effective  in  eliminating  illicit  drug  use, 
the  annual  savings  to  society,  based 
upon  the  DHHS  estimated  national  cost 
of  $66  billion  annually  (tlie  lower  of  two 
estimates],  would  be  $52.8  million.  This 
yields  a  benefit  to  cost  ratio  of  4.00  for 
year  one,  3.83  for  year  two  and  3.73  for 
year  three.  If  it  is  assumed  that  a 
random  testing  rate  of  50  percent  of  the 
affected  population  after  year  one 
produces  a  proportionate  reduction  in 
program  effectiveness  (i.e.,  to  one-half) 
the  savings  to  society  would  be  $26.4 
million  annually.  This  estimate  yields  a 
benefit  to  cost  ratio  of  2.00  for  year  one, 

l. 91  for  year  two,  and  1.67  for  year  three 
and  subsequent  years. 

m.  Regulatory  Impacts 

A.  Departmental  Significance 

This  rule  is  a  “significant  regulation" 
as  defined  by  the  Department’s 
Regulatory  Policies  and  Procedures, 
because  it  involves  important 
departmental  policy  and  has  generated 
substantial  public  interest. 

This  rule  is  one  of  a  series  of  rules 
being  issued  by  the  Department  to 
ensure  a  drug  free  transportation  system 
in  this  country. 

B.  Executive  Order  12291 

This  action  has  been  reviewed  under 
executive  order  12291  and  UMTA  has 
determined  this  is  not  a  major  rule.  This 
rule  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

C.  Executive  Order  12612— Federalism 
Assessment 

This  action  has  been  reviewed  under 
Executive  Order  12612,  concerning 
Federalism.  UMTA  has  determined  that 
this  rule  has  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  this  Federalism  assessment. 


The  Federalism  impacts  of  this 
rulemaking  result  from  its  proposal  for 
new,  uniform  UMTA  requirements  that 
federally-assisted  mass  transportation 
providers  create  and  implement  the  drug 
programs  described  in  this  notice. 
Historically,  transportation  safety  in  the 
mass  transit  industry  has  not  been  the 
subject  of  specific  UMTA  regulatory 
requirements.  Unlike  other  DOT 
organizations  (e.g.,  FAA,  FHWA,  Coast 
Guard,  FRA),  UVH'A  has  never  directly 
licensed  or  regulated  industry 
employees  for  safety.  These  matters 
have  been  handled  locally  by  transit 
authorities. 

Congress  has  shown  increasing 
concern  about  UMTA’s  role  in  transit 
safety,  for  example,  in  the  enactment  of 
section  22  of  the  U)^  Act  and  in 
requiring  UMTA  to  establish  a  bus 
testing  facility  by  1989.  More 
importantly,  however,  the  necessity  of 
promoting  safe  transportation  through 
the  use  of  vigorous  anti-drug  programs 
designed  to  ensure  a  drug-fi'ee  mass 
transit  workplace  is  national  in  scope 
and  overriding  in  importance.  This 
safety  imperative  is  the  primary  basis 
for  UMTA’s  decision  to  propose  a  new 
Federal  requirement  which  goes  beyond 
the  traditional  relationship  between 
UMTA,  transit  grantees,  and  their 
employees.  The  basis  for  imposing  these 
requirements  is  the  Federal  financial 
assistance  provided  to  the  recipients  by 
UMTA.  It  is  also  important  that  UMTA 
ensure  the  maximum  effectiveness  of  its 
financial  assistance;  i.e.,  it  must  ensure 
that  the  funds  are  used  in  a  safe,  drug- 
free  environment.  From  a  national 
perspective,  safety  is  important  in  its 
own  right  but  also  to  ensure  Federal 
funds  are  not  wasted  because  of  drug- 
related  accidents  or  other  misuse. 

In  considering  the  Federalism  impacts 
of  this  proposal,  UMTA  has  focused  on 
several  key  provisions  of  Executive 
Order  12612. 

•  Necessity  for  action.  As  noted 
above,  there  is  an  overriding  safety 
necessity  to  insure  a  drug-free 
transportation  workplace.  Passengers  on 
bus,  rail,  and  other  mass  transportation 
systems  must  be  ensured  that  vehicle 
operators  and  others  whose  actions  are 
important  to  passenger  safety  do  not  use 
illegal  drugs  and  that  recipients  have  the 
legal,  technical  and  financial  capability 
to  provide  safe  transportation  service.  In 
the  absence  of  an  UNTTA  requirement 
for  an  anti-drug  program,  which  will 
identify  drug  users,  deter  drug  use,  and 
may  provide  opportunities  for 
rehabilitation,  this  assurance  cannot  be 
made. 

•  Consultation  with  State  and  local 
governments.  UMTA’s  regulated  parties 
are  primarily  State  and  local 


government  agencies  (e.g..  State 
departments  of  transportation,  local 
transit  authorities).  Consequently,  the 
views  of  affected  State  and  local 
agencies  were  or  particular  importance 
to  UMTA  in  this  ndemaking.  To  ensure 
that  these  State  and  local  governments 
were  made  aware  of  this  rulemaking, 
UMTA  held  four  public  hearings  on  it. 

•  National  scope  of  the  problem.  As 
noted  elsewhere,  the  country  has  a 
nationwide,  pervasive  drug  problem. 
There  is  no  community  in  the  country 
that  is  not  affected,  actually  or 
potentially,  by  this  problem.  Mass 
transit  users  in  every  community  need 
the  same  assurance  that  their  safety  will 
not  be  compromised  by  drug  use  by 
sensitive  safety  transit  employees.  They 
also  need  assurance  that  their  tax  dollar 
used  in  Federal  assistance  are  not 
wasted  because  of  drug-related 
accidents. 

•  Need  for  uniform,  national 
standards.  Only  with  imiform  minimum 
national  standards  in  this  area  can  the 
safety  concerns  of  passengers  and  the 
privacy  and  reliability  concerns  of 
employees  be  resolved  in  a  way  that 
ad^esses  the  national  drug  problems 
we  face.  State  and  local  agencies  are 
fi'ee  to  tailor  the  basic  program 
requirements  to  meet  their  needs. 

Federal  intrusion  into  local 
implementation  decisions  will  be 
minimized  through  the  use  of  self- 
certification  by  grantees  of  their 
compliance  with  UMTA  requirements. 

•  Authority.  The  statutory  authority 
for  this  rule  is  discussed  elsewhere  in 
this  preamble.  As  a  statutory  and 
constitutional  matter,  the  authority  of 
Federal  agencies  to  impose  reasonable 
and  necessary  conditions  on  the  receipt 
of  Federal  financial  assistance  is  w'ell 
established. 

•  Preemption.  This  final  rule  does  not, 
as  such,  preempt  State  of  local  law. 
However,  there  will  be  a  few  instances 
in  which  a  State  or  local  agency  faces  a 
conflict  between  compliance  with  the 
regulation  and  State  and  local 
requirements.  This  rule  has  a  provision 
for  a  temporary  waiver  in  such  cases 
which  is  discussed  elsewhere  in  this 
preamble. 

D.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b],  as 
added  by  the  Regulatory  Flexibility  Act, 
Pub.  L  96-354,  UMTA  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  this  rule,  UMTA  has  defined  a 
small  entity  to  be  any  transit  agency 
which  receives  funcUng  under  Action  18 
of  the  UMT  Act,  as  amended,  or  which 
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serves  an  urbanized  area  of  200,000 
persons  or  less.  This  rule  does  not  cover 
transit  operations  receiving  assistance 
under  section  16(b)(2]  of  the  UMT  Act. 

The  wide  range  of  agency  sizes, 
modes  of  operation,  and  geographical 
locations  within  this  classification 
makes  it  difficult  to  determine  the  actual 
economic  impact  of  this  rulemaking. 
However,  a  number  of  the  smaller 
transit  agencies  that  already  have  drug 
testing  programs  in  place  commented 
that  implementing  the  requirements  of 
the  rule,  to  include  random  testing, 
would  have  minimal  financial  impact. 
Additionally,  a  large  number  of  the 
smaller  transit  agencies  are  those  which 
receive  Section  18  funding  and  some  of 
these  use  unpaid  volunteers  who  are  not 
covered  by  the  rule.  Considering  these 
factors  and  the  benefits  which  accrue  to 
transit  entities  from  increased 
productivity  and  potential  reductions  in 
medical  and  insurance  costs  as  a  result 
of  the  implementation  of  the  proposed 
drug  control  program.  It  is  believed  that 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  small 
agencies. 

E.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  rule  are  subject  to 
the  Paperwork  Reduction  Act,  Pub.  L 
96-511, 44  U.S.C.  Chapter  35.  These 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review.  Information  will  not  be  collected 
under  this  rule  until  0MB  clearance  is 
received  and  the  0MB  clearance 
number  is  published  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  653 

Drug  testing.  Grant  programs — 
transportation.  Mass  transportation. 

IV.  New  48  CFR  Part  653 

Accordingly,  for  the  reasons  described 
in  the  preamble,  49  CFR  Chapter  VI  is 
amended  by  adding  new  Part  653  to  read 
as  follows: 

PART  653— CONTROL  OF  DRUG  USE 
IN  MASS  TRANSPORTATION 
OPERATIONS 

Subpart  A— General 

653.1  Purpose. 

653.3  Scope. 

653.5  De^tions. 

653.7  Requirement  to  establish  an  anti-drug 
program. 

653.9  Required  elements  of  an  anti-drug 
program. 

Subpart  B— Drug  Testing 

653.11  Pre-employment  testing. 

653.13  Reasonable  cause  testing. 


653.15  Post-accident  testing. 

653.17  Random  testing. 
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Subpart  A— General 
§  653.1  Purpose. 

(a)  This  part  requires  a  recipient  of 
Federal  financial  assistance  to  have  an 
anti-drug  program  that  is  designed  to 
detect  the  use  of  prohibited  drugs  by 
sensitive  safety  employees  and  to  deter 
sensitive  safety  employees  fi'om  using 
prohibited  drugs. 

(b)  As  part  of  reasonable  cause  drug 
testing  program  established  pursuant  to 
this  part,  employers  may  test  for  drugs 
in  addition  to  those  specified  in  this  part 
only  with  approval  granted  by  UMTA 
under  49  CTO  Part  40  and  for  substances 
for  which  the  Department  of  Health  and 
Human  Services  has  established  an 
approved  testing  protocol  and  positive 
threshold. 

§653.3  Scope. 

This  part  applies  to — 

(a)  a  recipient  of  Federal  financial 
assistance  under  sections  3, 9,  or  18  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended;  and 

(b)  a  recipient  of  Federal  financial 
assistance  under  section  103(e)(4)  of  title 
23  of  the  United  States  Code. 

§  653.5  Definitions. 

As  used  in  this  part — 

(a)  “Accident”  means  an  occurrence 
associated  with  the  operation  of  a 
revenue  service  vehicle,  whether  or  not 
such  vehicle  is  in  revenue  service,  if — 

(1)  An  individual  dies  or  must  be 
taken  to  a  medical  treatment  facility; 

(2)  The  occurrence  results  in  property 
damage  that  is  estimated  to  be  more 
than  $5,000;  or 

(3)  The  occurrence  must  be  reported 
to  the  Federal  Highway  Administration, 
the  Federal  Railroad  Administration,  or 
the  Coast  Guard. 

(b)  “Administrator”  means  the 
Administrator  of  the  Urban  Mass 
Transportation  Administration  or  his  or 
her  designee. 

(c)  “Anti-drug  program”  means  an 
anti-drug  program  required  by  this  part. 


(d)  “Chain-of-custody  procedures” 
means  those  procedures  set  out  in  49 
CFR  Part  40  concerning  the  handling  of  a 
urine  sample. 

(e)  “Pass  a  drug  test”  means  that  a 
medical  review  officer  has  determined, 
in  accordance  with  49  CFR  Part  40,  that 
the  results  of  a  drug  test  administered 
under  this  part — 

(1)  Showed  no  evidence  or  insufficient 
evidence  of  a  prohibited  drug  or  drug 
metabolite; 

(2)  Showed  evidence  of  a  prohibited 
drug  or  drug  metabolite  but  there  was  a 
legitimate  medical  explanation  for  the 
result; 

(3)  Were  scientifically  insufficient  to 
warrant  further  action;  or 

(4)  Were  suspect  because  of 
irregularities  in  the  administration  of  the 
test  or  observation  of  chain  of  custody 
procedures. 

(f)  “Prohibited  drug”  means  the 
following  substances  specified  in 
Schedule  I  or  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C.  801 
et.  seq.  and  published  at  21  CFR  1308.11 
and  21  CFR  1308.12:  marijuana;  cocaine; 
opiates;  phencyclidine  (PCP);  and 
amphetamines. 

(g)  “Recipient”  means  a  direct 
recipient  of  Federal  financial  assistance 
from  UMTA. 

(h)  “Revenue  service  vehicle”  means  a 
bus,  van,  car,  rail  car,  locomotive, 
trolley  car,  trolley  bus,  ferry  boat,  or 
vehicle  used  on  a  fixed  guideway  or 
incline  plane  used  to  transport 
passengers. 

(i)  “Sensitive  safety  function”  means 
any  duty  related  to  the  safe  operation  of 
mass  transportation  service  by  a 
recipient,  including: 

(1)  Operation  of  a  revenue  service 
vehicle,  whether  or  not  such  vehicle  is  in 
revenue  service; 

(2)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(3)  Maintaining  revenue  service 
vehicles  or  equipment  used  in  revenue 
service;  or 

(4)  Supervising  an  employee  who 
performs  a  function  listed  in  paragraph 
(i)(l)-(3)  of  this  section. 

(j)  “Small  operator”  means  a  recipient 
of  section  18  funds  or  a  recipient  of 
UMTA  funds  in  an  urbanized  area  of 
less  than  200,000  in  population. 

(k)  “UMTA”  means  the  Urban  Mass 
Transportation  Administration. 

§  653.7  Requirement  to  establish  an  anti¬ 
drug  progranu 

A  recipient  shall  certify  to  UMTA,  in 
accordance  with  section  653.35  of  this 
part,  that  it  or  any  operator  providing 
mass  transportation  services  for  it  with 
Federal  financial  assistance  has 
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established  and  implemented  an  anti¬ 
drug  program  as  prescribed  by  this  part. 

§  653.9  Required  elements  of  an  anti-drug 
program. 

(a)  An  anti-drug  program  shall  contain 
the  following: 

(1)  A  policy  statement  on  drug  use  in 
the  workplace,  adopted  by  the  governing 
body  of  the  recipient  or  operator,  which 
states  that — 

(1)  An  employee  may  not  perform  a 
sensitive  safety  function  while  that 
employee  has  a  prohibited  drug  in  his  or 
her  system; 

(ii)  If  an  employee  performing  a 
sensitive  safety  hmction  refuses  to  take 
a  drug  test  authorized  under  this  part  or 
is  tested  for  drugs  under  this  part  and 
does  not  pass  the  drug  test,  that 
employee  shall  be  relieved  of  his  or  her 
sensitive  safety  duties  immediately;  and 

(iii)  An  employee  who  refuses  to  take 
a  drug  test  authorized  under  this  part  or 
does  not  pass  a  drug  test  administered 
imder  this  part  may  not  return  to  a 
sensitive  safety  function  until  the 
employee  has  passed  a  return  to  duty 
drug  test  required  under  this  part. 

(2)  An  employee  education  and 
training  program  for  all  employees  who 
perform  sensitive  safety  functions.  The 
education  component  shall  include 
display  and  distribution  of: 
informational  material;  a  community 
service  hot-line  telephone  number  for 
employee  assistance  if  available;  and 
the  recipient’s  policy  regarding  drug  use 
in  the  workplace.  The  training 
component  for  sensitive  safety 
employees  shall  include  information  on 
the  effects  and  consequences  of  drug 
use  on  personal  health,  safety  and  the 
work  environment,  and  the 
manifestations  and  behavioral  cues  that 
may  indicate  drug  use  and  abuse. 
Supervisory  employees  shall  receive  at 
least  60  minutes  of  additional  training 
on  the  physical,  behavioral,  and 
performance  indicators  of  probable  drug 
use  if  they  will  be  determining  when  an 
employee  is  subject  to  drug  testing 
based  on  reasonable  cause  under  this 
part. 

(3)  A  drug  testing  program  as 
prescribed  in  Subpart  B  of  this  part 
which  includes  testing  before 
employment,  when  there  is  reasonable 
cause,  after  an  accident,  on  a  random 
basis,  and  before  returning  to  duty  after 
refusing  to  take  a  drug  test  or  not 
passing  a  drug  test. 

Subpart  B— Drug  Testing 

§  653.1 1  Pre-employment  testing. 

(a)  An  individual  may  not  be  hired  to 
perform  a  sensitive  safety  function 


unless  the  individual  passes  a  drug  test 
administered  under  this  section. 

(b)  An  employee  who  does  not 
perform  a  sensitive  safety  function  may 
not  be  assigned  to  perform  a  sensitive 
safety  function  imtil  the  employee 
passes  a  drug  test  administered  under 
this  section. 

(c)  A  pre-employment  drug  test 
required  by  this  section  may  be 
administered  only  after  the  person  to  be 
tested  is  informed  that  the  urine  sample 
being  collected  will  be  tested  for 
evidence  of — 

(1)  Marijuana; 

(2)  Cocaine; 

(3)  Opiates; 

(4)  Phencyclidine  (PCP);  and 

(5)  Amphetamines. 

§  653.13  Reasonable  cause  testing. 

(a)  An  employee  who  performs  a 
sensitive  safety  function  and  who  is 
reasonably  suspected  of  using  a 
prohibited  drug  must  be  administered  a 
drug  test  under  this  section. 

(bj  (1)  Except  as  provided  in 
paragraph  (b)(2),  an  employee  is 
reasonably  suspected  of  using  a 
prohibited  drug  when  two  supervisors 
who  are  trained  in  the  detection  of  drug 
use  under  §  653.9(2)  articulate  and  can 
substantiate  specific  behavioral, 
performance  or  contemporaneous 
physical  indicators  of  probable  drug  use. 

(2)  An  employee  of  a  small  operator  is 
reasonably  suspected  of  using  a 
prohibited  drug  when  a  supervisor  who 
is  trained  in  the  detection  of  drug  use 
under  §  653.9(a)(2)  articulates  and  can 
substantiate  specific  behavioral, 
performance  or  contemporaneous 
physical  indicators  of  probable  drug  use. 

§  653.15  Post-accident  testing. 

(a)  An  employee  who  performed  a 
sensitive  safety  function  that  either 
contributed  to  an  accident,  or  cannot  be 
completely  discounted  as  a  contributing 
factor  to  an  accident,  must  be 
administered  a  drug  test  under  this 
section. 

(b)  A  decision  not  to  administer  a 
drug  test  imder  this  section  shall  be 
made  by  an  individual,  designated  by 
the  recipient  or  operator,  who  was  not 
involved  in  the  accident.  The 
determination  shall  be  based  on  the  best 
information  available  at  the  time. 

(c)  The  urine  sample  for  a  post¬ 
accident  drug  test  required  by  this 
section  shall  be  collected  as  soon  as 
possible  but  not  later  than  32  hours  after 
the  accident. 

§  653.1 7  Random  testing. 

(a)  An  employee  who  performs  a 
sensitive  safety  function  shall  be  subject 


to  drug  testing  on  an  unannounced  and 
random  basis. 

(b)  Except  as  provided  in  paragraph 
(e),  a  recipient  must  administer  a 
number  of  drug  tests  under  this  section 
equal  to  50  percent  of  all  employees  who 
perform  sensitive  safety  functions  each 
calendar  year. 

(c)  Each  employee  who  performs  a 
sensitive  safety  faction  shall  be  in  a 
pool  fiom  which  random  selection  is 
made.  Each  employee  in  the  pool  shall 
have  an  equal  chance  of  selection  and 
shall  remain  in  the  pool,  even  after  the 
employee  has  been  tested. 

(d)  An  employee  shall  be  selected  for 
drug  testing  on  a  random  basis  by  using 
a  scientifically  valid  random  number 
generation  method. 

(e)  During  the  first  12  months 
following  the  institution  of  random  drug 
testing  under  this  section,  a  recipient  or 
operator  shall  meet  the  following 
conditions. 

(1)  The  random  drug  testing  is  spread 
reasonably  through  the  12-month  period; 

(2)  The  last  test  collection  during  the 
year  is  conducted  at  an  annualized  rate 
of  50  percent;  and 

(3)  The  total  number  of  tests 
a^inistered  during  the  12  months  is 
equal  to  at  least  25  percent  of  all 
employees  who  perform  sensitive  safety 
fimctions. 

§  653.19  Return  to  duty  testing. 

(a)  An  employee  who  refuses  to  take 
or  does  not  pass  a  drug  test 
administered  under  this  part  may  not 
return  to  a  sensitive  safety  function  until 
the  employee  passes  a  drug  test 
administered  under  this  section  and  the 
medical  review  officer  has  determined 
that  the  employee  may  return  to  duty. 

(b)  An  employee  who  must  be  tested 
under  this  section  may  be  administered 
an  unannounced  drug  test  for  up  to  60 
months  after  the  employee  returns  to  a 
sensitive  safety  function. 

§  653.21  Testing  procedures. 

An  anti-drug  program  shall  ensure 
that  the  administration  of  a  drug  test 
under  this  part  is  consistent  with  49  CFR 
Part  40. 

§653.23  Qualified  laboratories. 

An  anti-drug  program  may  use  a  drug 
testing  laboratory  site  only  if  the 
laboratory  site — 

(a)  is  certified  by  the  Department  of 
Health  and  Human  Services  to  do  drug 
testing  for  Federal  agencies  under  the 
‘Scientific  and  Technical  Guidelines  for 
Drug  Testing  Programs*  issued  by  the 
Alcohol,  Drug  Abuse  and  Mental  Health 
Administration  on  April  11, 1988;  and 
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(b)  will  permit  unannounced 
inspections,  including  the  examination 
of  all  records,  at  any  time,  by  the 
recipient  or  operator,  or  the 
Administrator. 

§  653.25  Laboratory  analysis. 

(a)  A  laboratory  analyzing  urine 
samples  for  an  anti-drug  program  shall 
test  for  evidence  of — 

(1)  Marijuana; 

(2)  Cocaine; 

(3)  Opiates; 

(4)  Phencyclidine  (PCP);  and 

(5)  Amphetamines. 

(b)  The  laboratory  shall  follow  the 
chain  of  custody  and  testing  procedures 
set  out  in  49  CFR  Part  40. 

(c)  If  a  urine  sample  yields  a  positive 
result  on  confirmation,  the  laboratory 
shall  retain  the  remainder  of  the  sample 
in  properly  secured,  long-term,  frozen 
storage  for  at  least  365  days,  as  required 
by  49  CFR  Part  40.  Within  this  365-day 
period,  the  employee  or  representative 
of  the  employee,  Ae  recipient  or 
operator,  medical  review  officer  or  the 
Administrator  may  request  that  the 
laboratory  retain  the  sample  for  an 
additional  period.  If,  with  the  365-day 
period,  the  laboratory  has  not  received  a 
proper  written  request  to  retain  the 
sample  for  a  further  reasonable  period 
specified  in  the  request  the  sample  may 
be  discarded  following  the  end  of  the 
365-day  period. 

(d)  The  laboratory  shall  report  each 
confirmed  positive  test  and  the  level 
found  in  the  sample  to  the  medical 
review  officer  for  the  anti-drug  program. 

§653.27  Medicid  review  officer. 

(a)  An  anti-drug  program  shall  have 
available  the  services  of  a  designated 
medical  review  officer  who  is  a  licensed 
physician  with  knowledge  of  substance 
abuse  disorders  and  appropriate 
medical  training  to  interpret  and 
evaluate  an  individual’s  positive  test 
result  together  with  his  or  her  individual 
medical  history  and  any  other  relevant 
biomedical  information. 

(b)  The  medical  review  officer  for  an 
anti-drug  program  shall — 

(1)  Receive  the  results  of  all  drug  tests 
from  the  laboratory, 

(2)  Verify  that  the  laboratory  report 
and  assessment  of  all  drug  test  results 
are  reasonable; 

(3)  Determine  whether  an  individual 
passes  a  drug  test; 

(4)  Report  each  test  that  does  not  pass 
to  the  individual  whom  the  recipient  or 
operator  has  designated  to  receive  the 
results;  and 

(5)  Determine  whether  an  employee 
who  refused  to  take  or  did  not  pass  a 
drug  test  administered  under  this  part 
may  return  to  duty. 


(c)  When  reviewing  each  confirmed 
positive  test  result  under  this  section, 
the  medical  review  officer  may  review 
the  individual’s  medical  history, 
including  any  medical  records  and 
biomedical  information  provided,  in 
determining  whether  there  is  a 
legitimate  medical  explanation  for  the 
result,  including  the  use  of  a  legally 
prescribed  medication. 

(d)  A  medical  review  officer  may 
request  the  laboratory  to  analyze  the 
original  urine  sample  again  in  order  to 
verify  the  accuracy  of  the  test  result 
reported  to  the  medical  review  officer. 

§653.29  Retests. 

(a)  An  employee  who  does  not  pass  a 
drug  test  administered  imder  this  part 
may  request  that  the  original  urine 
sample  be  analyzed  again. 

(b)  An  employee  requesting  a  retest 
under  this  section  must  submit  a  written 
request  within  60  days  of  the  employee’s 
receipt  of  the  test  result.  The  employee 
may  specify  retesting  by  the  original 
laboratory  site  or  by  a  second 
laboratory  site  that  is  certified  to 
perform  drug  tests  by  the  Department  of 
Health  and  Human  Services.  The 
originating  laboratory  must  follow 
chain-of-custody  procedures  when 
transferring  the  sample. 

(c)  An  employee  making  a  request  for 
a  retest  under  this  section  may  be 
required  to  advance  the  cost  of  the 
additional  analysis  and  all  costs 
associated  with  the  transfer  of  the 
specimen  to  another  laboratory, 
including  shipping  and  handling.  If  the 
retest  results  in  the  employee  passing 
the  drug  test,  the  recipient  or  operator 
shall  reimburse  any  costs  collected  in 
advance. 

(d)  In  a  retest  under  this  section  some 
analytes  may  deteriorate  during  storage. 
The  detected  levels  of  the  drug  below 
the  detection  limits  established  in  49 
CFR  Part  40,  but  equal  to  or  greater  than 
the  established  sensitivity  of  the  assay, 
shall,  as  technically  appropriate,  be 
reported  and  considered  corroborative 
of  the  original  positive  results. 

Subpart  C— Administrative 

§  653.31  Recordkeeping  and  reporting. 

(a)  An  anti-drug  program  shall  include 
the  collection,  reporting,  and  retention  of 
information  as  required  by  this  section. 

(b)  Each  recipient  or  operator  is 
responsible  for  maintaining  all  records 
related  to  the  administration  and  results 
of  the  drug  testing  program  for  its 
applicants  and  employees.  A  recipient 
or  operator  shall  retain  all  records 
related  to  the  collection  process  and  the 
reports  of  individuals  not  passing  a  drug 
test  for  at  least  five  years.  The  recipient 


or  operator  shall  retain  the  reports  of 
individuals  passing  a  drug  test  for  at 
least  one  year. 

(c)  The  medical  review  officer  shall 
maintain  individual  test  results.  The 
medical  review  officer  shall  keep  the 
reports  of  individual  test  results  that  do 
not  pass  a  drug  test  for  at  least  five 
years.  The  meffical  review  officer  shall 
keep  the  reports  of  individual  test 
results  that  pass  a  drug  test  for  at  least 
one  year. 

(d)  A  recipient  or  operator  shall 
permit  the  Administrator  to  examine 
records  related  to  the  administration 
and  results  of  drug  testing  under  this 
part. 

(e)  A  recipient  must  submit  a  semi¬ 
annual  report  to  the  Administrator  no 
later  than  February  15  and  August  15  of 
each  year.  The  semi-annual  report  due 
August  15  must  summarize  the 
information  listed  in  paragraph  (c)  of 
this  section  for  the  anti-drag  program  of 
the  recipient  and  its  operators  fi'om 
January  1  to  June  30  of  that  year.  The 
semi-annual  report  due  February  15 
must  summarize  the  information  listed 
in  paragraph  (cj  of  this  section  for  the 
anti-drag  program  of  the  recipient  and 
its  operators  firom  July  1  to  December  31 
of  the  prior  year. 

(f)  A  semi-annual  report  under  this 
section  must  include  the  following 
information  for  each  mode  of 
transportation  provided  by  the  recipient; 

(1)  The  total  number  of  drag  tests 
administered; 

(2)  The  number  of  drag  tests 
administered  in  each  occupational 
category  (e.g.,  vehicle  operator); 

(3)  The  number  of  drag  tests 
administered  in  each  testing  category 
(i.e.,  pre-employment,  post-accident, 
reasonable  cause,  random,  and  return  to 
duty); 

(4)  The  number  of  post-accident  drag 
tests  administered  in  each  accident 
category  (i.e.,  fatal,  personal  injury,  or 
property  damage); 

(5)  For  post-accident  tests,  the  number 
of  hours  between  the  accident  and  the 
collection  of  a  urine  specimen; 

(6)  The  total  number  of  individuals 
who  did  not  pass  a  drag  test; 

(7)  The  number  of  individuals  who  did 
not  pass  a  drug  test  by  occupational 
category  (e.g.,  vehicle  operator); 

(8)  The  number  of  individuals  who  did 
not  pass  a  drug  test  by  testing  category 
(e.g.,  reasonable  cause); 

(9)  The  number  of  individuals  who  did 
not  pass  a  post-accident  drag  test  by 
accident  category  (e.g.,  fatal); 

(10)  The  disposition  of  each  individual 
who  did  not  pass  a  drag  test; 

(11)  The  number  of  d^  tests 
submitted  to  the  laboratory  that  showed 
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evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
immunoassay  screen  in  a  sufficient 
quantity  to  warrant  a  confirmatory  test; 

(12]  The  total  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  to  the  medical 
review  officer;  and 

(13)  The  number  of  drug  tests 
submitted  to  the  laboratory  that  showed 
evidence  of  one  or  more  prohibited 
drugs  or  drug  metabolites  in  the 
confirmatory  test  in  a  sufficient  quantity 
to  be  reported  as  positive  by  category 
(i.e.,  marijuana,  cocaine,  opiate,  PCP,  or 
amphetamine). 

(g)  A  recipient’s  first  semi-annual 
report  imder  this  section  shall  cover  the 
period  from  the  first  of  the  month  in 
which  the  recipient  or  operator  began 
drug  testing  under  an  anti-drug  program 
to  June  30  to  December  31  of  the  same 
year,  whichever  is  appropriate. 

§  653.33  Release  of  information. 

(a)  Except  as  provided  in  this  subpart, 
no  test  result  or  other  information  from 
an  anti-drug  program  may  be  released. 

(b)  The  test  result  of  an  individual 
who  was  administered  a  drug  test  under 
this  part  may  be  released  to  a  third 
party  only  if  the  individual  tested  signs 
a  specific  authorization  for  the  release 
of  the  results  to  an  identified  person. 

(c)  Nothing  in  this  section  shall 
prohibit  a  recipient  or  operator  from 
allowing  an  individual  who  is 
administered  a  drug  test  under  this  part 
to  receive  the  results  of  his  or  her  drug 
test. 

§  653.35  Certification  of  compliance. 

(a)  (1)  Except  as  provided  in 
paragraph  (a)(2),  a  recipient  shall  submit 
the  first  certification  required  by  §  653.7 
of  this  part  to  UMTA  no  later  than  12 
months  after  the  effective  date  of  this 
part  and  annually  thereafter. 


(2)  A  small  operator  shall  submit  the 
first  certification  required  by  §  653.7  of 
this  part  to  UMTA  no  later  than  24 
months  after  the  effective  date  of  this 
part,  and  annually  thereafter. 

(b)  (1)  Except  as  provided  in 
paragraphs  (b)  (2)  and  (3),  the  text  of  the 
certification  required  by  §  653.7  of  this 
part  shall  be  as  follows: 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  all  operators  providing  mass 
transportation  service  for  (name  of  recipient) 
with  Federal  financial  assistance  has 
established  and  implemented  an  anti-drug 
program  in  accordance  with  the  terms  of  49 
CFR  part  653. 

(2)  The  text  of  the  certification  of  a 
recipient  that  provides  commuter  rail 
transportation  service  regulated  by  the 
Federal  Railroad  Administration  shall 
be  as  follows: 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  all  operators  providing  mass 
transportation  service  for  (name  of  recipient) 
with  Federal  financial  assistance  has  an  anti¬ 
drug  program  that  meets  the  requirements  of 
the  Federal  Railroad  Administration’s 
regulations  for  employees  regulated  by  the 
Federal  Railroad  Administration,  and  has 
established  and  implemented  an  anti-drug 
program  in  accordance  with  the  terms  of  49 
CFR  Part  653  for  all  other  employees  who 
perform  sensitive  safety  functions. 

(3)  The  text  of  the  certification  of  a 
recipient  that  provides  waterborne 
transportation  service  regulated  by  the 
United  States  Coast  Guard  shall  be  as 
follows: 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  all  operators  providing  mass 
transportation  service  for  (name  of  recipient) 
with  Federal  financial  assistance  has  an  anti¬ 
drug  program  that  meets  the  requirements  of 
the  United  States  Coast  Guard  regulations  for 
employees  regulated  by  the  United  States 
Coast  Guard,  and  has  established  and 
implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  Part  653 
for  all  other  employees  who  perform  sensitive 
safety  functions. 


§653.37  Temporary  waiver*. 

(a)  A  recipient  that  is  unable  to 
comply  with  all  or  a  portion  of  this  part 
because  of  a  conflicting  state  or  local 
law  in  effect  on  the  effective  date  of  this 
part  may  request  fiom  the  Administrator 
a  temporary  waiver  fi'om  compliance 
with  Ae  affected  provision. 

(b)  A  request  for  a  temporary  waiver 
under  paragraph  (a)  shall  be  submitted 
to  UMTA,  Office  of  the  Chief  Counsel, 
400  Seventh  Street  SW.,  Washington, 

DC  20590,  and  shall  include — 

(1)  An  opinion  of  counsel  regarding 
the  conflict  between  this  part  and  the 
law  or  agreement  and  the  legal 
impediment  to  full  compliance  with  this 
part; 

(2)  A  statement  by  the  recipient  of  any 
action  being  taken  to  remove  the  legal 
impediment;  and 

(3)  A  statement  of  when  the  recipient 
expects  to  be  able  to  come  into  full 
compliance  with  this  part. 

(c)  A  temporary  waiver  granted  under 
this  section  shall  include: 

(1)  A  statement  of  which  provision  of 
this  part  is  being  waived;  and 

(2)  A  date  when  the  waiver  expires, 
which  shall  be  no  later  than  December 
31, 1989. 

(d)  (1)  A  recipient  shall  submit  its  first 
certification  of  compliance  with  the 
provisions  of  this  part  which  are  not 
included  in  a  temporary  waiver  to 
UMTA  within  the  time  period  required 
by  §  653.35  of  this  part. 

(2)  A  recipient  shall  submit  its  first 
certification  of  compliance  with  the 
provision  of  this  part  which  is  included 
in  a  temporary  waiver  to  UMTA  no  later 
than  12  months  after  the  expiration  date 
of  the  waiver,  or  the  date  required  by 
§  653.35  of  this  part,  whichever  is  later. 

Issued  on:  November  14, 1988. 

Alfred  A.  DelliBovi, 

Administrator. 

[FR  Doc.  88-26615  Filed  11-15-88;  3:54  pm) 
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28 . 

44564 

47 . 

. 45742 

52 . 

....44564,  45742,  46792 

53 

. 44564 

552 . 

. 45293 

932 . 

. 45294 

952 .  45294 


49  CFR 


40 . 

. 47002 

199 . 

. 47084 

217 . 

. 47102 

219 . 

. 47102 

391 . 

. 47134 

394 . 

. 47134 

395 .  44588 

653 .  47156 

1140 . 46087 

1152 .  45765 

1201 . 46619 

Proposed  Rules: 

11 . 45661,46745 

18 .  44716 

171  . 45868 

172  .  45525,  45868 

173  .  45525,  45868 

174  .  45868 

175  .  45868 

176  .  45868 

177  .  45868 

178  .  45868 

179  .  45868 

571 . 44211,  44623,  44627, 

45128 

574  .  44632 

575  .  45527 

50  CFR 

17 .  45858,  45861 

20 .  44589,44695 

380 .  46872 

642 .  45097 

644 . 45098 

655 .  45784 

658 .  45270,  46745 

672 .  44011 

Proposed  Rules: 

16  .  45788 

17  .  45788,46479 

18  .  45788 

20 .  45296 

33 .  44043 

61 1 . 44047,  46482,  46890 

646 .  44975 

651 . 44975,  45301 

655 .  45854 

663 .  46890 


LIST  OF  PUBUC  LAWS 


Last  list  November  17,  1968 
This  is  a  continuing  Nst  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “P  L  U  S”  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  “slip  laws”) 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.R.  1807/Pub.  L  100-656 
Business  Opportunity 
Development  Reform  Act  of 
1988.  (Nov.  15,  1988;  102 
Stat  3853;  47  pages)  Price: 
$1.50 

H.R.  4399/Pub.  L  100-657 
Commercial  Space  Launch 
Act  Amendments  of  1988. 
(Nov.  15,  1988;  102  Stat 
3900;  8  pages)  Price:  $1.00 
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H.R.  SllS/Pub.  L  100>658 
Immigration  Amendments  of 
1988.  (Nov.  15,  1988;  102 
StaL  3908;  2  pages)  Price: 
$1.00 

S.  1630/Pub.  L  100-659 
Retirement  and  Survivors' 
Annuities  for  Bankruptcy 
Judges  and  Magistrates  Act  of 
1988.  (Nov.  15,  1988;  102 
StaL  3910;  12  pages)  Price: 
$1.00 

S.  2042/Pub.  L  100-660 

To  authorize  the  Vietnam 
Women’s  Memorial  Project, 

Inc.,  to  establish  a  memorial 
on  Federal  land  in  the  District 
of  Columbia  or  its  environs  to 
honor  women  of  the  Armed 
Forces  of  the  United  States 
who  served  in  the  Republic  of 
Vietnam  during  the  Vietnam 
era  (Nov.  15,  1988;  102  Stat. 
3922;  1  page)  Price;  $1.00 
S.J.  Rea  314/Pub.  L.  100- 
661 

Designing  October  1988  as 
"PregnarK::y  and  Infant  Loss 
Awareness  Month.”  (Nov.  15, 
1988;  102  StaL  3923;  1  page) 
Price:  $1.00 

S.J.  Res.  315/Pub.  L  100- 
662 

Designating  1989  as  "Year  of 
the  Young  Reader.”  (Nov.  15, 
1988;  102  Stat.  3924;  1  page) 
Price:  $1.00 

S.J.  Rea  340/Pub.  L  100- 

663 

Designating  November  27 
through  December  3,  1966,  as 
“National  Sir  Winston  Churchill 
Recognition  Week."^  (Nov.  15, 
1988;  102  Stat.  3925;  1  page) 
Price;  $1.00 

S.J.  Rea  386/Pub.  L  100- 

664 

To  designate  the  week  of 
June  18  through  June  24, 

1989,  as  “N^ional  Grasslands 
Week.”  (Nov.  IS,  1986;  102 
Stat.  3926;  1  page)  Price: 
$1.00 

S.  253/Pub.  L  100-665 
To  convey  Forest  Senrice  land 
to  Flagste^,  Arizona.  (Nov.  16, 
1988;  102  Stat.  3927;  2 
pages)  Price;  $1.00 
S.  1236/Pub.  L  100-666 
Navajo  and  Hopi  Indian 
Relocation  Amendments  of 
1988.  (Nov.  16,  1988;  102 
Stat.  3929;  6  pages)  Price; 
$1.00 

S.  1883/Pub.  L  100-667 

To  amend  the  Act  entitled 
“An  Act  to  provide  for  the 
registration  and  protection  of 
trade-marks  used  in 
commerce,  to  carry  out  the 
provisions  of  certain 


international  conventions,  and 
for  other  purposes.”  (Nov.  16, 
1988;  102  Stat.  3935;  26 
pages)  Price:  $1 .00 
S.  2165/Pub.  L  100-668 
Washington  Park  Wilderness 
Act  of  1988.  (Nov.  16,  1988; 
102  StaL  3961;  8  pages) 

Price;  $1.00 

S.  2204/Pub.  L  100-669 
To  implement  the  Inter- 
American  Convention  on 
International  Commercial 
Arbitration.  (Nov.  16,  1988; 

102  Stat.  3969;  2  pages) 

Price:  $1.00 

S.  2843/Pub.  L.  100-670 
Generic  Animat  Drug  and 
Patent  Term  Restoration  Act. 
(Nov.  16,  1988;  102  Stat. 

3971;  19  pages)  Price:  $1.00 
SA  Res.  303/Pub.  L  100- 

671 

To  designate  the  month  of 
October  1988  as  “National 
Lupus  Awareness  Month.” 
(Nov.  16,  1988;  102  StaL 
3990;  1  page)  Price:  $1.00 
SJ.  Res.  325/Pub.  L  100- 

672 

Designating  the  third  week  in 
May  1989  as  "National 
Tourism  Week.”  (Nov.  16, 
1988;  102  Stat.  3991;  1  page) 
Price:  $1.00 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office.llSNew  units  issued  during  the  week  are  announced  on  the 
back  cover  of  the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 
domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 
(except  holidays). 


Title 

Price 

Revision  Date 

1, 2  (2  Reserved) 

$10.00 

Jon.  1, 1988 

3  (1987  Compilation  and  Parts  100  and  101) 

11.00 

>  Jon.  1, 1988 

4 

14.00 

Jan.  1, 1988 

5  Parts: 

1-699 . 

.  14.00 

Jan.  1,  1988 

700-1199 . 

.  15.00 

Jan.  1, 1988 

1200-End,  6  (6  Reserved) . . 

.  11.00 

Jon.  1,  1988 

7  Parts: 

0-26 . 

.  15.00 

Jan.  1,  1988 

27-45 . 

.  11.00 

Jan.  1, 1988 

46-51 . 

.  16.00 

Jon.  1,  1988 

52 . 

.  23.00 

Jan.  1,  1988 

53-209 . 

.  18.00 

Jon.  1. 1988 

210-299 . 

.  22.00 

Jon.  1.  1988 

300-399 . 

.  11.00 

Jon.  1, 1988 

400-699 . 

.  17.00 

Jan.  1.  1988 

700-899 . 

.  22.00 

Jan.  1, 1988 

900-999 . 

.  26.00 

Jan.  1, 1988 

1000-1059 . 

.  15.00 

Jon.  1, 1988 

1060-1119 . 

.  12.00 

Jon.  1,  1988 

1120-1199 . 

.  11.00 

Jan.  1.  1988 

1200-1499 . 

.  17.00 

Jan.  1, 1988 

1500-1899 . . . 

.  9.50 

Jon.  1,  1988 

1900-1939 . 

.  11.00 

Jon.  1, 1988 

1940-1949 . 

.  21.00 

Jon.  1,  1988 

1950-1999 . 

.  18.00 

Jon.  1, 1988 

2000-End . 

.  6.50 

Jan.  1, 1988 

8 

■  1.00 

Jon.  1,  1988 

9  Parts: 

1-199 . 

.  19.00 

Jan.  1,  1988 

200-End . 

.  17.00 

Jon.  1.  1988 

10  Parts: 

0-50 . 

.  18.00 

Jon.  1,  1988 

51-199 . 

.  14.00 

Jan.  1,  1988 

200-399 . 

.  13.00 

*  Jon.  1,  1987 

400-499 . 

.  13.00 

Jon.  1, 1988 

500-End . 

.  24.00 

Jon.  1,  1988 

11 

10.00 

July  1,  1988 

12  Parts: 

1-199 . 

.  11.00 

Jon.  1,  1988 

200-219 . 

.  10.00 

Jon.  1,  1988 

220-299 . 

.  14.00 

Jon.  1,  1988 

300-499 . 

.  13.00 

Jan.  1,  1988 

500-599 . 

.  18.00 

Jan.  1,  1988 

600-End . 

.  12.00 

Jan.  1,  1988 

13 

20.00 

Jon.  1,  1988 

14  Parts: 

1-59 . 

.  21.00 

Jon.  1, 1988 

60-139 . 

.  19.00 

Jon.  1, 1988 

140-199 . 

.  9.50 

Jon.  1,  1988 

Title 

200-1199 . 

1200-£nd . 

15  Parts: 

0-299 . 

300-399 . 

400-End . 

16  Parts: 

0-149 . 

150-999 . 

lOOO-End . 

17  Parts: 

1-199 . 

200-239 _ _ 

240-M . 

18  Parts: 

1-149 . 

150-279 . 

280-399 . 

400-End . 

19  Parts: 

1-199 . 

200-End . 

20  Parts: 

1-399 . 

400-499 . 

500-End . 

21  Parts: 

1-99 . 

100-169 . 

170-199 . 

200-299 . 

300-499 . 

500-599 . 

600-799 . 

800-1299 . 

1300-End . 

22  Parts: 

1- 299 . 

300-End . 

23 

24  Parts: 

0-199 . . 

200-499 . 

500-699 . 

700-1699 . 

1700-End . 

25 

26  Parts: 

§§  1.0-1-1.60 . 

§§  1.61-1.169 . 

§§  1.170-1.300 . 

§§  1.301-1.400 . 

|§  1.401-1.500 . 

§§  1.501-1.640 . 

§i  1.641-1.850 . 

§§  1.851-1.1000.. 
§§  1.1001-1.1400 
§§  1.1401-End . 

2- 29 . 

30-39 . 

40-49 . 

50-299 . 

300-499 . 

500-599 . 

600-End . 

27  Parts: 

1-199 . 

200-End . 

28 


Price 

Revision 

Date 

.  20.00 

Jan.  1, 

1988 

.  12.00 

Jon.  1, 

1988 

.  10.00 

Jan.  1, 

1988 

..  20.00 

Jon.  1, 

1988 

..  14.00 

Jon.  1, 

1988 

..  12.00 

Jon.  1, 

1988 

..  13.00 

Jon.  1. 

1988 

..  19.00 

Jon.  1, 

1988 

..  14.00 

Apr.  1. 

1988 

..  14.00 

Apr.l. 

1988 

..  21.00 

Apr.1. 

1988 

..  15.00 

Apr.  1. 

1988 

..  12.00 

Apr.  1, 

1988 

..  13.00 

Apr.  1. 

1988 

..  9.00 

Apr.  1. 

1988 

..  27.00 

Apr.l. 

1988 

..  5.50 

Apr.  1, 

1988 

..  12.00 

Apr.  1. 

1988 

...  23.00 

Apr.l. 

1988 

...  25.00 

Apr.l. 

1988 

...  12.00 

Apr.l. 

1988 

...  14.00 

Apr.  1. 

1988 

...  16.00 

Apr.  1. 

1988 

...  5.00 

Apr.  1. 

1988 

...  26.00 

Apr.  1. 

1988 

...  20.00 

Apr.l. 

1988 

...  7.50 

Apr.  1. 

1988 

...  16.00 

Apr.  1, 

1988 

...  6.00 

Apr.l, 

1988 

...  20.00 

Apr.  1. 

1988 

...  13.00 

Apr.  1, 

1988 

16.00 

Apr.l 

1988 

...  15.00 

Apr.  1 

1988 

...  26.00 

Apr.l 

1988 

...  9.50 

Apr.l 

1988 

...  19.00 

Apr.  1 

1988 

...  15.00 

Aiv.  1 

1988 

24.00 

Apr.l 

1988 

....  13.00 

Apr.  1 

1988 

....  23.00 

Apr.l 

1988 

....  17.00 

Apr.l 

1988 

....  14.00 

Apr.l 

1988 

....  24.00 

Apr.l 

1988 

....  15.00 

Apr.  1 

1988 

....  17.00 

Apr.l 

1988 

....  28.00 

Apr.  1 

1988 

....  16.00 

Apr.  1 

1988 

....  21.00 

Apr.l 

1988 

...  19.00 

Apr.l 

1988 

...  14.00 

Apr.  1 

1988 

...  13.00 

Apr.l 

1988 

...  15.00 

Apr.l 

1988 

...  15.00 

Apr.l 

1988 

...  8.00 

>Apr.  1 

1980 

...  6.00 

A^.  1 

1988 

...  23.00 

Apr.l 

1988 

...  13.00 

Apr.  1 

1988 

25.00 

July  1 

1988 
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Price  Revision  Date 


Title 


Price  Revision  Date 


29PartK 

Qjfg .  17.00 

100-499 .  *-50 

500-899 .  24.00 

900-1899 .  ”  00 

1900-1910 - 29.00 

1911-1925 .  *-50 

1926....- . - . . .  ^0.00 

1927-&KI . 23.00 

30  Parts: 

0-199 . 

200-699 . . . 

700-End . . . 

31  Parts: 

0-199 . 

200-End . . . 

32  Parts: 

1-39,  Vol.  I . - . . 

1-39,  Vd.  U . . . . 


1-189 . 

190-399 . 

400-629 . 

630-699.... 


800-Bid . 

33  Parts: 


34  Parts: 
1-299 . 


400-End . . . 

35 

36ParU: 

200-End . 

37 

38  Parts: 

0-17 . . . .  21.00 

18-End .  '9  00 

39  1300 

40  Parts: 

1-51 . . . - .  21.00 

52 . .  26.00 

53-60 .  24.00 

61-80 . . .  '2.00 

81-99..... .  25.00 

100-149 . 23.00 

150-189 . '800 

190-399 . - .  29.00 

400-424..... . . .  22.00 

425-699 . . . .  21.00 

700-&id . 27.00 


July  1,  1988 
July  K 1968 
July  1, 1987 
July  1..1988 
July  n  1988 
July  1.  1968 
July  1. 1987 
July  V.  1987 


20.00 

Jtdy  y. 

1988 

8.50 

July  1. 

1967 

18.00 

July  1, 

1988 

12.00 

July  1. 

1987 

16.00 

July  1, 

1987 

15.00 

*  July  1, 

1984 

19.00 

*  July  1’, 

1984 

18.00 

♦July  1, 

1984 

20.00 

July  1. 

1987 

23.00 

July  1. 

1987 

21.00 

July  1, 

1987 

13.00 

“July  1, 

1986 

15.00 

July  1. 

1988 

16.00 

July  1. 

1987 

,  27.00 

July  1, 

1987 

.  19.00 

July  1, 

,  1987 

.  20.00 

July  y 

,  1987 

.  11.00 

July  1, 

.  1987 

.  23.00 

July  1 

,  1987 

9.50 

July  1 

,  1988 

.  12.00 

July  1 

.  1988 

..  20.00 

July  1 

,  1988 

13.00 

July  1 

.  1988 

July  1, 1987 
July  1, 1988 
July  1,  1988 

July  1. 1987 
July  1.  1987 
July  1.  1987 
July  1,  1988 
July  1.  1987 
July  1.  1987 
July  1,  1987 
July  1.  1987 
July  1.  1987 
July  1,  1987 
July  1. 1987 


41  Chapters; 

1  . .  . 

.  13.00 

“July  1,  1984 

.  13.00 

•  July  1,  1984 

%  ft  "  . . 

_  14.00 

•  July  y,  1984 

_ 6.00 

•  July  1,  1984 

_ 4.50 

•July  1,  1984 

_  13.00 

•July  1,  1984 

^0.^  . . . . 

.  9.50 

•  Jui^  1,  1984 

18,  Vd.  I.Port*  1-5 - - - - 

18  Vid  a  PivkA-ia  . 

_  13.00 

•  July  1,  1984 

_  13.00 

•  July  1,  1984 

18  Vd  W  Potts  20-52 . . 

. .  13.00 

•July  1,  1984 

14-100  . 

.  13.00 

•  July  1.  1984 

1-100  . 1 _ 

.  10.00 

July  1,  1988 

101 . - . . 

107-900  . - . 

.  23.00 

.  12.00 

July  1,  1987 
July  1, 1988 

201-iiid . . . 

.  8.50 

July  1, 1987 

42Parta: 

. .  15.00 

Oef.  1. 1987 

^^-399  . . 

.  -  .  5.50 

Oct.  1,  1987 

100  179  . 

.  21.00 

Oct.  1,  1987 

430-Cn4  . . . . 

. . .  14.00 

Od.  1,  1987 

43  Parts; 

1  999  . . 

. .  15.00 

Oct.  1. 1987 

innn-.‘tOQ4  .  .  . 

„.  24.00 

Oct.  1. 1987 

Annn_M  . . . 

.  11.00 

Oct.  1,  1987 

44 

18.00 

Oct.  1,  1987 

45  Parts: 

. . 

. .  14.00 

Oct.  1,  1987 

209  ij99  ,,,,  . 

.  9.00 

Oct.  1. 1987 

5Q(^]^99  . 

. .  18.00 

Oct.  1,  1987 

1200-End . . . 

.  14.00 

Ocf.  1.  1987 

46  Parts: 

}  ^0  . . . . 

_ _  13.00 

Oct.  1. 1987 

.  13.00 

Oct.  1. 1987 

70_^o  . 

.  7.00 

Oct.  1, 1987 

9(j_139  . 

.  12.00 

Oct.  1, 1987 

.  12.00 

Ocf.  1, 1987 

.  . . 

. . 

. .  14.00 

Oct.  1,  1987 

. 

.  13.00 

Oct.  1, 1987 

20f)  j^90  . . . 

.  19.00 

Oct.  1. 1987 

cnA-Ffi/i  . 

.  10.00 

Ocf.  1, 1987 

47  Parts: 

0_]9  . . 

,... .  17.00 

Oct.  1. 1987 

2<>_39  . 

. .  21.00 

Oct.  1, 1987 

40_^9  . 

.  10.00 

Oct.  1, 1987 

70_79  . 

.  17.00 

Oct.  1, 1967 

flO-fiwf  . . — «... 

_  20.00 

Oct.  1,  1987 

48  Chapters: 

.  26.00 

Oct.  1. 1987 

.  16.06 

Oct.  1.  1987 

0  /efvK  . 

.  17.00 

Oct.  1.  1987 

.  15.00 

Oct.  1, 1987 

. 

.  17.00 

Oct.  1, 1987 

7  ]4  . 

.  24.00 

Oct.  1. 1987 

. . . 

. .  23.00 

Oct.  1,  1987 

49  Parts: 

.  10.00 

Oct.  1,  1987 

. .  25.00 

Ocf.  1,  1987 

199  . 

.  19.00 

Ocf.  1,  1987 

799-399  . 

.  17.00 

Oct.  1,  1987 

.  22.00 

Ocf.  1,  1987 

, .  17.00 

Oct.  1,  1987 

T200-€nd  . . — — 

,  , .  18.00 

Oct.  1,  1987 

50  Parts: 

^  ]99  . 

.  16.00 

Oct.  1,  1987 

.  12.00 

Oct.  1,  1987 

.  14.00 

Oct.  1, 1987 

.  28.00 

Jon.  1,  1988 

. . 595.00 

1988 

Microfiche  CFR  Edition; 

. 125.00 

1984 

_ 115.00 

1983 

. . .  ..185.00 

1987 

. 185.00 

1988 

bidividud  copies . 

.  3.75 

1988 

*  rm#  3  is  on  oniiod  compilation,  this  volume  and  oil  previous  volumes  should  be 


reloioed  os  opermonentrelerente  source.  ,ocn  _  iw 

»No  amendments  to  this  volume  were  promulgated  Airing  the  period  Jon.  1,  1987  to  uec. 

31,  1987.  The  CFR  volume  issued  Jonuoiy  1,  1987.  should  be  retain^.  _ ^ 

»No  amendments  to  this  volume  were  promulgafed  Airing  the  period  Apr.  1,  1980  to  Morch 

31  1988.  The  OR  volume  issued  os  ol  Apr.  1,  1980,  shedd  be  reloined. 

«Th»  July  h  1985  edhion  of  32  OR  Ports  1-189  contoint  o  note  only  for  Ports  1-W 
indusive.  For  the  full  teid  of  the  Defense  Acquisition  Regulations  in  Ports  1-39,  consult  the 

three  OR  volumes  issued  os  of  July  1,  1984,  containing  those  ports. 

»No  amendments  to  this  volume  were  promulgatod  Airing  the  period  July  1.  1986  to  June 

30,  1988.  The  OR  volume  issued  os  of  July  1, 1986,  should  be  retoined. 

•The  July  1.  1985  eAtion  of  41  OR  Chopiers  1-100  contains o  nose  only  for  Chopiers  1  to 

49  inclusive.  For  the  hi#  text  of  procurement  regulotions  in  Qiopters  1  to  49,  consult  the  el  ven 
OR  volumes  issued  os  of  July  1,  1984  containing  those  chapters. 
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